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CARSON CI' TY, NEVADA, THURSDAY, FEBRUARY 14, 2019, A.M SESSI ON
-000-

CHAIRVAN OTT: (kay. M. CGould, can you hear us
down sout h?

MR GOULD: | can. Thank you, Geg.

CHAI RVAN OTT: (kay. Fantastic. Angel and
Linda, can you hear us on the phone?

MS. LOHVAN:  Yes.

CHAI RVAN OTT: Was that Angel or was that Linda?

MS. LOHMAN: Linda.

CHAIRMAN OTT: Ckay. Angel, can you hear us?

MS. DE FAZIO Yes. Thank you.

CHAIRVAN OTT: (kay. Geat. It being 9:02, |
will call the January -- or the February 14th meeting of the
open neeting law task force to order.

Ve will take roll of who is present. | see
M. Karpel here in Carson Gty.

MR KARPEL: Yes.

CHAIRMAN OTT: M. Cuthreau, also in Carson Gty.

MR. GUTHREAU.  Yes.

CHAIRMAN OTT: M. Gould down south in Las Vegas.

MR. GOULD: Yes.

CHAI RVAN OTT:  On the phone we have Linda Lohman.
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Ms. Lohman, are you with an association or are you just a
private individual ?

MS. LOHVAN: Private individual.

CHAI RVAN OTT: (kay. And also on the phone we
have Angel De Fazio.

MS. DE FAZIO  Yes.

CHAIRMAN OTT: Is there anyone else who is
present or wishing to participate? Okay. Sounds great.
Hearing no one, we will proceed to public conment. |
understand Ms. De Fazio and Ms. Lohman may both wish to take
public comment.

Let us take Ms. De Fazio first. \Whenever you're
ready, Angel.

MS. DE FAZIO  Thank you. For the record,

Angel De Fazio. | want to thank M. Trout (sic.) regarding
the mninumtine frompublic comments to be three mnutes as
referenced in his attached conments to this docket.

| think there needs to be further clarification
regarding the use of the term"per person" as currently
witten. | do have nenbers of the public who wanted to appear
as thensel ves, aka public citizens.

Now, what happens if that public citizen happens
to be associated with an NGO entity such as a business
officer, director of a licensed entity. They would basically
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be denied appealing to that corporate entity.

So the way this is phrased currently, a private
| egal entity can't tag their chosen representative appear to
express their concerns as it's one or the other, as the sanme
person coul d be the nmost know edgeable to represent the
entity's opinion. Thus, you are denying either a menber of
the public or an entity's right to conment under this
regul ation.

The ongoing issue | have is regarding the court
reporter. Page 16, lines 438 to 441 shoul d be changed to "A
court reporter who transcribes a meeting is under no
obligation to provide a copy of any transcript, mnutes or
audi o recording of the meeting prepared by the court reporter
directly to a menber of public at no charge, unless the court
reporter was paid for by a nenber of the general public, NGO
or private entity outside of the state agency for public body
or conm ssion."

If the court reporter was paid for by any state
entity public board, this is no longer in ny opinion
consi dered a work product and becomes a public record. Having
al ready been paid for via noney that is paid fromthe state
general fund or a public entity budget.

They' ve been paid via public nmoney by charging
for copies it appears that they' re being unjustly enriched by

Capitol Reporters





O 00 N O O & W DN -

NI I R R R R e e e e e e e S
B WONPEPF O OOO®WM~NOOU B~ WRNDRER O

Page 6

havi ng an ongoing stream of revenue fromwhat should be a
singl e payment of services.

Page 17, lines 443 to 446. The court reporter
has her own video/audi o recordation. It should be provided to
the public at no charge if there is no other audio/video
recordation fromthe public body. Page line -- no, excuse ne,
page 9, line 145, Section 6. Renove the word "physical," just
use the word the "facility." You can't pigeonhole a private
facility that neglects other facility.

M. Price brought up a good question about
attending the neeting mnutes. Excuse nme. But the one person
is unable to fulfill the request. The only sem good thing
coul d say about the PUC is that they have links on their
records request page stated PUC and executive director has
designated at line 8 of the agency's record official and has
designated X, Y, Z and X, Y, Z as a permanent records
officia

CHAI RVAN OTT:  Angel, can | ask you --

MS. DE FAZIO -- designated record official is
that this woul d otherw se unavail able be ask.

CHAI RVAN OTT: Angel, can | ask you to wap it
up? We have a couple mnutes here and we do need to nove
qui ckly.

MS. DE FAZIO kay. On page 11, lines 229
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through 233, "Providing a copy of the notice to any person has
requested notice of the meeting of the public body, request
for notice less than six nonths after it's made."

Now, sone people may not be aware that there are
two renewabl e periods in February and August. And the way it
reads now, it appears that the expiration of six nonths is
after the initial request is nmade, which can go past the usua
renewal period. | think something in the |anguage shoul d
clearly represent the query in the August re-request. Thank
you.

CHAI RVMAN OTT:  Thanks, Angel. M. Lohnman?

MS. LOHVAN:  Yes. M name is Linda Ann Lohman
and | work for the State of Nevada as an accounting assistant.
And | was exposed to pesticides and insecticides which caused
me to have nultiple disciplines of medical issues. And | won
my social security case as far as, you know, being exposed to
the chem cal sensitivity and extrene severe chenica
sensitivity.

So anyway, as far as the bill is concerned and
accommodations for, you know, phone, you know, calling in by
phone. That's what | had to do today because my chenmi cal
allergic reactions are so severe that when | go out in \Wshoe
County -- let's say their air quality is up to 30, anything
between 20 and 30 | have to wear a mask when | go out.
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And when | get -- when | go places like such as |
went to nmy pain pill specialist, Sweetwater Pain & Spine |ast
week and there was a high air quality yellow. And instead of
me calling in and saying that, you know, 1'mtoo sick to come
in, | had to go in because they're very succinct in the rules
and regulations as far as pain pills and things like that.

And so | was forced to goin. And it takes a
long time if you cancel to get another appointnent.

So anyway, with that being said, | went in and
ended up in a chemcal reaction. This is the first tinme ny
pain pill specialist had ever seen ne in an allergic reaction
where | had to identify to themthat | may go into toxic
encephal opathy and ny brain may swell and | may have to |ay
down and they may have to call 911, which they did accommdate
me imediately.

They put nme in a bed, laid me down and | started
to feel better. And then | spoke with them got ny business
done and was still in a noderate allergic reaction. But then
| went to ny son's house and he took ne hone and | went into a
full -on allergic reaction, which | went to sleep.

Now, this happened many tines, especially with
my -- within my medical provider because they put -- they put
candl es and perfumes and everything. And it would be so nuch
easier if they didn't have to see ne and it would be |ess
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expensive for themto sit there and have a phone consult, just
like I couldn't come to Carson City because of the chem ca
allergic reactions fromhere to there and then going in the
bui | di ng.

And the last time | went and spoke for the State
with aging in front of aging and disability, | went in a
restroomand they had the foo-foo smells in there. And when
went to workers' compensation when | had my case they had, you
know, foo-foo smells in there.

And so the problemis is that for ne
t el ephoni cal ly or phone or whatever and not having a conputer
mght | add at ny place where | amat and living, | have no
access, nor can | go to the library because |'mallergic to
the library, nor can | go out because | have severe chem ca
sensitivity and reactions.

And | do retain a driver's |icense because the
fact is is | have not been in any -- any type of accidents in
20 years, nor have | been in any tickets. And ny slate is
cl ean because | know when | get these allergic reactions |
pul | over, | have an air purifier in ny car.

And | have ny air purifier different grades of
air purifier -- well, not air purifier, mats and stuff with a
bag that | take everywhere in my car wherever | go into ny
doctor's offices. And sonetimes | take ny whole air purifier
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And -- well, as | got sick at DW and they have one of those
accommodations that |ooks like a driver's license with the NRS
in there.

They gave me one of those. And you can tell |
was in allergic reaction. They kept ne in there way too |ong,
ny eyes were all dilated. Luckily ny daughter was with me and
t ook ne hone.

So as far as this is concerned, there are so nany
other things because with all of the snoke during the sumer,
| really can't go out except to go grocery shopping. | can't
even go to ny doctors because | get sick like I just told you.
Even under normal circunstances when there's no snoke, no
inversions | still kind of get sick in -- you know, with the
severity.

So for me and other people, because | do know of
two other chemcally sensitive people that come in from
California and Susanville that have the same thing that | do
that went to court here in Reno with chem cal sensitivity.

And | have -- whenever | wear a mask | have people cone up to
me oh, what are you doing, oh, | need a mask. And | have
educated quite a few people.

CHAIRMAN OTT:  Ms. Lohman, if | can ask you to go
ahead and wrap up?

MS. LOHVMAN:  Yes. | also would like to add that
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the chemcals are -- the chemical is -- the chem cal exposure
is raising in the general population due to the fact that
there is fire, smoke, the fire retardants comng in from
California on top of Nevada's own, you know, inversions and
stuff, so it is raising so the general population, a ot of
people are going to be chemcally sensitive.

And they're not going to be able to just walk
around and do whatever they want because it does cause
neurol ogi cal damage. It causes, you know, the chem cal
damage, you know, with the brain, exposure. It also causes
issues within -- | have COPD now and it's because of the snoke
coning in.

They keep asking me are you smoking, are you
snoking, |'mnot snoking, |'m snoking because California and
Nevada fires cause ne to have to breathe this. And even with
ny mask a lot of the time and an air purifier that's $700 in
ny vehicle, | still get sick.

And | approached ny general practitioner at
Renown this past -- or within this last month. | showed her
-- | also told her as soon as | start breathing that stuff |
found out now that my optical is being -- having issues.

So | had to go and order --

CHAIRMAN OTT:  Ms. Lohman, Ms. Lohman --

MS. LOHWAN. -- glasses, glasses that are
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goggl es --

CHAI RVAN OTT: M. Lohman, | don't nean to cut
you off here, but you've been going for about six mnutes. |
had to cut off Ms. De Fazio as well. There will be a second
public conment period at the end of the meeting. So if you
have nore to say, hold on until the end of the neeting. But
we have a tight schedule, | need to get going. So thank you
for your conments. And we will proceed now to the next part
of the agenda.

Before we do, | note that we've been joined by
two people in the south, if you guys could just identify
yoursel ves so you're on the record?

MR VASKOV: Sure. Nick Vaskov, City Attorney
for Henderson

MR STORY: Tod Story, Executive Director at ACLU
Nevada

CHAI RVAN OTT:  Thank you. And before | nmove away
from public conment we had another menber of the public join
us up here.

Do you have any public comrent or are you just
observi ng.

MR. GOULD: Yeah. No public comment for now

CHAI RVAN OTT: (kay. So there will be another
public conment period at the end if anyone wants to.
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Next agenda itemis approval of the mnutes from
the |ast meeting. Because the neeting was only a couple weeks
ago, January 13, we don't have a transcript yet so we don't
have mnutes, we'll nove past that to the next item which is
the AB170 discussion, the continued discussion fromthe
January 30th meeting

Posted on our website, and | believe most of you
or all of you had a copy is ny revisions to the bill based on
our last neeting. Wat | would like to do as far as format is
gi ve everybody a chance to say if | got anything wong.

If there isn't, then move on fromwhere we |eft
off last time. And the first thing I'd like to do is consider
sone additional |anguage that M. Story and | exchanged sonme
e-mai | s about that went to a concern he raised last tine that
we weren't able to get to.

And we do have the roomuntil 2:00. M intention
Is to be done by about 11:30. So we'll try to -- we'll try to
accormodate that. Does anybody have any questions or concerns
about that procedure | just laid out? M. Coul d?

MR GOULD: Ready.

CHAIRMAN OTT:  Yeah

MR GOULD: Thank you. | just want to nake it
for the record that, | nean, | see what you did and |'ve read
it quickly this norning, but honestly | did not have
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sufficient time fromyesterday until now to go back in ny
notes to make sure everything was -- you know, seens
acceptabl e.

Fromwhat | read this norning, there was nothing
that junmped out at me, but | just want to put that caveat.
Because | wish we had had a little nore tinme. | understand --
not saying this to be critical, but, you know, if you're going
to ask us to say this is okay, |'mnot prepared to do that
t oday.

CHAIRVAN OTT: (kay. | understand that. And so

| will represent to you that -- that all | did was transcribe
exactly the -- the changes that we made at the |ast neeting
into this. | wuld like to get a vote on the -- the fina

bill at the end of an endorsement. |If you're not prepared to
-- to do that today, | understand

Let's nove through what we have left and see how
much tinme we have and maybe we have enough time to take a
break and do a little bit nore thorough review before that.
Thank you for that caveat, M. CGould

Are there any other questions or concerns about
the red line that | did that | circulated, and | apol ogi ze for
the lateness of it, before we nove on?

Okay. So the next thing that | wanted to talk
about was to address some comments that M. Story made
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regarding the definition of facilities.

And one of the itens that was posted to some new
| anguage that | put together, it's an anendment to NRS
241.020. W have copies here in the north. So it is the one
right here, M. Karpel, the one with the coments.

Do you guys have that in the south as well?

MR GOULD: (Nodded head.) Yes.

MR STORY:  Yes.

CHAI RVAN OTT: (kay. And just to refresh our
recollection, M. Story, correct me if I'mwong, but the
concern was that public bodies need some way to be able to
protect against being overwhel med by activists who can claw
the room overwhelmthe facilities, then claimthere's an open
nmeeting law violation and protect the public -- and prevent
the public body fromdoing its work.

Qur open neeting | aw manual has sone | anguage
that tal ks about facilities being | arge enough to accommodate
the public in light of reasonably anticipated attendance.

So what | attenpted do with this sectionis to
insert that into NRS 241.020, say that public bodies need to
attenpt to hold proceedings in facilities reasonably |arge
enough to acconmodate the anticipated audience. But then also
give themthe protection that if they take that step it would
not be a violation if they anticipated | ess menbers of the
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public that actually -- than actually showed up

So this language is derived fromthe existing
| anguage in our open neeting |aw manual and that was the
concern we were trying to get at. And, M. Story, if | got
anything wong, please -- please correct ne.

MR STORY: You know, | |ooked over the |anguage,
| think it's satisfactory, it will work for me. | think it
covers the conversation that we had last time. And then the
| anguage like | said then in the attorney general's open
meeting manual satisfies the concern that | have.

So | appreciate you taking this out of action and
agree that this is the language that adequately shoul d satisfy
the situation at the encounter in 2018 and obvi ously going
forward.

CHAI RVAN OTT:  Thank you for that. And we were
just joined by another individual.

MR LI PPARELLI: Paul Lipparelli, the Washoe
County DA's Office.

CHAI RVAN OTT:  Thank you, M. Lipparelli, for
attending. It's good to see you in person.

MR LI PPARELLI: Thank you.

CHAIRVAN OTT: So we had -- to let you know where
we're at, we were discussing some |anguage, let me get you a
copy of it.
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MR LIPPARELLI: Is it one of the attachments?

CHAIRVAN OTT: It was -- yeah, it's one of the
attachments. M. Story of the ACLU brought up a concern
regarding facilities that are inadequate to acconmodate all
public.

And so what | had done is try to use sone
| anguage from our existing OM. handbook and propose a revision
to NRS 241.020 which would state, and that's the |anguage
there, which would state the public bodies should hold
meetings in facilities |arge enough to accommodate the
reasonably anticipated amount of public, but if they do take
those neasures and they are still inadequate to accommodate
all menbers of the public they can still proceed with the
meeting. So that was in the intent. It went to the
di scussion we had last tinme on the phone which | think you
were able to hear nost of.

MR, LIPPARELLI: | did.

CHAIRVMAN OTT: And so that's the |anguage,
M. Story and | exchanged some e-mails about it. Does anybody
el se have any conments, concerns about this |anguage?

MR KARPEL: The language is fine, |I'mjust
curious, is that a hypothetical on what happened?

CHAI RMAN OTT:  Yes.

MR KARPEL: Ckay.
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CHAIRVAN OTT: Geg Ot for the record. | can
think of at [east two instances where this happened, both
times they were organized nenbers of the public brought
hundreds of people to a neeting. And then usually attorneys
have clained that the facility was inadequate to hold the
public and the meeting had to be postponed.

It happened once to the State Public Charter
School Authority. | believe it happened in the Clark County
School District. | wasn't at that meeting, M. Story, you can
correct me if I'mwong, and | know the Department of
Education had to take specific nmeasures to get to a -- a
reasonably large facility. They -- they didn't -- they
weren't overwhel med --

MR KARPEL: Yeah.

CHAI RVAN OTT:  -- but they took -- they had
overflow rooms at a high school gymmasium and sone ot her
things. Didit happen at CCSD?

MR STORY: Tod Story for the record. That is
correct, yes. And it occurred nultiple times over the |ast
year, 2018, as Clark County School District was considering a
new policy regarding transgender students.

So it ended up postponing that vote by many, nany
mont hs because the show -- the number of people that showed up
to attend each of those neetings whenever they had not
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anticipated that the attendance was going to be so
over whel m ng.

CHAI RVAN OTT:  Any other comments or concerns
about this |anguage?

So, | had a -- | had proposed that this would go
into 241.020. If there's no nore discussion does anybody have
a notion about whether that is or is not an appropriate
i nsertion?

MR LIPPARELLI: M. Chairman, | reviewed it
prior to the neeting and | -- nmy senseis it's -- it tries to
capture the intent the best we can do. W recognize that
there mght be occasions when an unanticipated high nunber of
fol ks show up and the public body's got to do its best to
accommodat e t hat .

But there are tines when public bodies are acting
pursuant to statutory time frames to acconplish business. And
it seems to ne to be a drastic remedy to have to cancel the --
the entire agenda

Maybe -- and usually when it's a big crowd
they're there for one item And so maybe the presiding
of ficer can do his or her best to postpone that itemto a
different time when nore people can be accommodated. But it
seens to me like the rest of the business of the public body
shoul d be able to continue.
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That's what | would recommend if | was the |awyer
sitting with the board that had that problem So | would nove
in favor of the proposed | anguage.

CHAIRMAN OTT: | have a notion, does anyone have
a second?

MR VASKOV:  Second.

CHAIRVMAN OTT: Mdtion and a second. Any
di scussi on?

Hearing no discussion, all in favor -- oh,

M. Gould, yes.

MR GOULD: Al right?

CHAIRVMAN OTT:  Yeah

MR GOULD: | just want to point sonmething out,
but 1'min favor of this. As an attorney for a board | have
totell you, though, I'mnot sure how | would react in a rea
situation if |1'd be sitting there thinking to nyself are we
going to now have to litigate whether we've made reasonabl e
efforts to acconmodat e?

The problemis you -- whenever you're trying to
-- to codify this kind of behavior there's always going to be
sonething that someone can litigate or if they want to. So |
think this is a great inprovement over what was there and
woul d support it. | just want to point out that it's not
bul | et proof, but nothing is in this regard.
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CHAI RVAN OTT:  Thank you, M. Gould. And
actual ly agree. And | think what M. Lipparelli saidis
important. The public audience still has the ability to push
off that itemif it's not tine sensitive.

But | think this should give themsonme confort in
the law that if they have taken accommodations to determ ne
how -- how many people are going to show up and they've gotten
an overflow facility and they've gone a couple of extra mles,
that they have a statutory argunent that what they did is
reasonabl e and they can defend it in court.

So | think it gives themthe ability to make the
argunent, but the conservative case | think is going to be
what M. Lipparelli stated, postpone an itemand then allow
the meeting to come back -- or the body to conme back to it
later.

So any further discussion? Al those in favor of
this insertion say aye

Any opposed? No. | will vote aye as well.

So this will be inserted. Thank you for your
t houghtful comments for reviewing this.

(Motion carries.)

CHAI RVAN OTT: So noving on to the -- where we
left off last time was Section 7.3 was the last -- [ast change
that | believe we were to take up. Are we ready to take up,
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whi ch means the next one that | see is Section 7.5, which
woul d change to require longer retention of audio recordings
fromone to five years.

That appeared to nme to be a slight change from
what was di scussed at prior nmeetings where | believe it was
one to three years. So I'manxious to hear the task force's
conmments about this change.

MR GUTHREAU: | have one. This is
Vince Guthreau for the record. So, why was five -- | guess ny
question -- | have a question and then again reiterating |oca
governnment's, at |east NACO s position and our menbers.

Ve were sort of tentatively okay with three
years, | guess ny question would be why five years was chosen
since that wasn't really discussed in the meeting?

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
| can't give you nore detail about that. | |ooked at the
mnutes, | candidly did not speak to the drafters about this
specific change. But | agree with you that | saw the three
years being referenced in the mnutes, | didn't see a
reference to five years.

So | was concerned about why it went to five
because | thought that the three -- the discussion centered
around three

M. Goul d?
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MR GOULD: Geg, this won't really affect NSHE
because we keep them | believe in perpetuity, but | amalso
troubl ed that we went beyond what was discussed in July |ast
year.

So | would make a notion that we reduce that to
three years to be consistent with what we discussed.

CHAI RVAN OTT: Mtion by M. Gould to amend the
change of five years down to three years.

I's there a second?

MR CGUTHREAU: ['Il second that notion.

CHAIRVMAN OTT:  Seconded by M. Cuthreau.

Any discussion regarding this?

Al those in favor say aye.

Any opposed?

Motion carries. Chair will be an aye as well.
Thank you for that.

(Motion carries.)

CHAI RVAN OTT: Next change is the next section,
which is Section 7, subsection 6. This adds or draft mnutes
or applicable to subsection 6.

Yes, M. Karpel?

MR KARPEL: Can you refer ne to the page?

CHAIRMAN OTT:  |'msorry.

MR KARPEL: That's okay. But |'mooking at
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the -- what we had |ast week.

CHAIRMAN OTT: So the one we were |ooking at |ast
week, that should be page 12.

MR KARPEL: (kay. Thank you.

CHAIRMAN OTT: So Section 7.6, this references
draft mnutes, which | believe was struck from subsection 3 at
the last meeting. So my thought is since it was struck from
subsection 3 it should probably be struck from subsection 6 as
well.

But happy to hear any other comments fromthe
task force?

MR GUTHREAU: I'Il make the notion to strike
that. This is Vincent Guthreau for the record.

CHAIRVMAN OTT: Mdtion to strike from
M. CQuthreau

I's there a second?

MR LIPPARELLI: Second.

CHAI RVAN OTT:  Second, M. Lipparelli. Any
di scussion on that one?

Al those in favor say aye.

Opposed?

That notion carries as well.

So or draft mnutes will be stricken from
subsection 6. Chair's an aye as well.
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(Motion carries.)

CHAI RMAN OTT: Next section is subsection 7, 7.7,
which clarifies that a court reporter who transcribes a
meeting is not required to provide a copy of a transcript
mnutes or audio recording of a nmeeting prepared by the court
reporter directly to a menber of the public at no charge.

Are there any comments about this change? |
think this was discussed at previous neetings.

Wul d anyone like to modify this or should we
move forward with no nodifications here?

MR LIPPARELLI: M. Chairman, this is

Paul Lipparelli. | don't have any experience with court
reporting of public meetings. We -- we use strictly audio,
video and mnute taking. So I'll defer to the agencies that

have experience with it and what's inportant to them |
really can't add nuch.

MR CGUTHREAU:  You know, from NACO s perspective,
Vincent Guthreau for the record, we have clerks in different
counties that take mnutes, so we don't -- | don't think we've
ever used a court reporter unless -- if it isit's arare
ci rcunstance, so.

CHAI RVAN OTT:  And ny recol lection fromtalking
to -- Deputy Attorney General Geg Ot. M recollection
talking to public bodies is this is just a protection really

Capitol Reporters





O 00 N O O & W DN -

NI I R R R R e e e e e e e S
B WONPEPF O OOO®WM~NOOU B~ WRNDRER O

Page 26

for the court reporters because they do retain ownership of
the transcript and to clarify that they woul d not need to
provide that work for free to menbers of the public. So |l
don't think it was controversial previously.

So if thereis no notion to amend it, | wll
leave it in and nove on to the next change, which in my notes
Is the Sections 8.3, 9.3 and 10.7 and 8, which all relate to
the anmount of time the Attorney General's Ofice has to bring
a suit once it issues findings of fact and conclusions of |aw.

This is something that was discussed previously.
And my understanding of the way this would work is the
existing time frame of the 60 days at 120 days would remain in
pl ace.

Once the attorney general issues the findings of
fact and conclusions of |aw public bodies woul d have a period
of time with which to take corrective action or to say that
they agree with it, and then the attorney general would have
additional time on top of that to bring suit if necessary.

So it was intended | believe to be a way to allow
public bodies to self-correct w thout being brought into court
through legal action. And to allowa little bit of additiona
tine.

Does anyone have comrents, concerns,
nodi fi cations about these sections?
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Ckay. If we -- unless anybody has a concern |
woul d like to -- the next thing | would like to talk about is
some additional |anguage that | had inserted into the
materials both at the last meeting and at this meeting. And
this woul d be a change to Section 10.

And what this is designed to do is to allow the
Attorney General's Office discretion not to investigate a
conplaint that is filed in bad faith or to file by a
conpl ai nant whose interests are not significantly inpacted by
the public body.

So what this is designed to prevent is
i ndividuals of the public fromfiling conplaints against
public bodies that they have no relation to. Could be an
i ndividual in Esmeralda County who has an issue personally
with a person in Clark County and wants to file open neeting
| aw conpl ai nts against that individual, even though whatever
the board in Cark County mght be doing has no effect on the
i ndi vidual in Esneralda County.

It is an intent to give the Attorney General's
O fice discretion to decline to investigate those conplaints
that appear to be being filed by individuals with no interest.

That is an issue that we have had recently.
There are some individuals who file conplaints against boards
that they have no connection to. And so that's -- that's the
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intent of the language. And |'m-- |'mhappy to hear
comments, criticisnms or concerns fromthe task force about
this.

MR GUTHREAU: Vincent CGuthreau for the record
W\ do have sonme concerns about this. So I'msure -- | think
we're okay with the bad faith stuff, although that's sort of
new and | haven't had an opportunity to run it by the nenbers,
but | think in concept we would be okay with that.

There is -- there is an issue here about the --
about the discretion about filing clains 120 days after at the
discretion of the Attorney General's Ofice.

The way that | read that, and maybe | woul d be
open to feedback, it looks Iike that could go on for an
infinite amount of time. So I'll give you an exanple of where
| think that could be problematic. So in ten years someone
brings a claimof an open neeting |aw violation.

The agenda itemor the programor whatever it is
has been passed and adopted and the county or the |oca
governing body is admnistering a program Soneone says
there's a violation of the open meeting law. The attorney
general says sure, we'll look into that. Violate -- then they
void the agenda itemor the program Now what do you do?

Because there's -- it's just -- it's really
problematic to inplement that, | think. 1 don't even think
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the Attorney General's Ofice would want that responsibility,
to be honest. But | think -- | think that -- that section is
problematic, not just for |ocal but any public body.

Just because it's an infinite amunt of tinme,

there's no statute of limtations, there's no -- |'ve heard
fromother people that aren't -- aren't even county nmenbers
that have sone issues with this. So | think -- | think we

m ght need to discuss that -- that time period because at this
point it would be infinite.

MR KARPEL: Richard Karpel. |'mnot sure --
you're not talking about 120 days? What are you talking
about ?

MR CGUTHREAU: You took at Section B, may at his
or her discretion investigate and prosecute any violation in
this chapter alleged in the conplaint filed nore than 120 days
after the alleged violation with the office of the attorney
gener al

MR KARPEL: Right.

MR CGUTHREAU. There's no time period about after
that. Like what -- | mean, | guess I'Il stop there.

MR KARPEL: It's attorney general's discretion

MR GUTHREAU: Yeah, that's problematic. It's a
political office, it varies, there's -- | nean, that office
changes hands. | think that could be problemtic
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CHAIRMAN OTT: M. CGoul d?

MR GOULD: Yeah, | absolutely support that. |
think this is problematic, | think it creates an open-ended
problemas was stated. And | -- | could not agree to this, |
just couldn't.

| would al so point out on C, | don't -- do you
really need the at his or her discretion? Because it nakes it
sound like there mght be a situation where your office would
exercise discretion to prosecute a bad faith claim | can't
i magine if you know sonething's a bad faith claimwhy you
woul d ever prosecute it? So why can't you just say may
decline to investigate, what's the -- what is added by the
di scretionary |anguage there?

MR VASKOV: Hello, M. Chair. That was ny --
for the record, N ck Vaskov. That was nmy thought too. C
seems to be just a codification of the -- your inherent
authority to decline to prosecute something. | think you have
that discretion just in terms of prosecutorial discretion. So
|"mjust not sure Cis even necessary.

CHAIRMAN OTT:  So --

MR GOULD: I'malso a little troubled, even
though it's not -- sort of outside ny role in representing a
public body. And while | would |ove to be able to say oh,
yeah, this person has no interest in ny public body, | am
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bothered just as a policy matter that the AGis going to
deci de that someone who may have a -- raise a very legitimte
open neeting law violation could potentially have that claim
thrown away because your office decides that they're not
sufficiently attenuated or -- I'msorry, there's no nexus with
the public body. | don't Iike that personally fromjust a
public perspective, | find that alittle bit overreaching.

So | woul d propose to take out honestly B and C
or at least take out C and nodify B to put in maybe a
secondary period that's reasonable under certain
circumstances, like if there's bad faith alleged maybe you
have nore than 120, but beyond that, | don't like that 120 and
| don't like Cat all

CHAI RVAN OTT:  So, Deputy Attorney Ceneral
Geg Ot. Let me address -- so there's two different
di scussions, one is about the statute of limtations extension
in B and the other one is about the ability to decline to
prosecute or investigate in C

Wthout the nodification to C the | anguage says
the Attorney CGeneral's Ofice shall investigate and prosecute
any violation of this chapter in subsection A

So | appreciate what you say about prosecutoria
discretion to decline to investigate, but as | read shal
investigate, | don't know that it does give us that
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prosecutorial discretion.

So as it is right now when we get a conplaint we
investigate it. And that allows people to overwhel mour
office. If they don't think that we have done what they want
to do file they can file as many conplaints as they want
agai nst as many public bodies as they can in the state.

So | feel like we need sonething in C.  And I
understand if the |anguage i s not correct or you guys want to
modi fy that, but | do think we need something to give us an
ability to decline those -- for vexatious litigant for |ack of
a better term

But let me put that to the side and go back to B
i f we could because | think that's kind of a bigger issue. |
understand -- fromny recollection reading the mnutes what B
was trying to get at was these undiscovered violations. A
secret meeting that a menber of the public doesn't necessarily
know about until after the statute has |apsed.

| understand the concerns raised by -- by the
task force that there has to be sone sort of finality in these
desist, maybe it's a statute proposed where it's a hard year
regardl ess of whether it's a secret violation or not.

But | amsynpathetic to a member of the public
who says | got to bring this thing in 120 days, if this public
body meets in secret, takes an action and signs a contract |
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m ght know about it until 150 days and then | have no
recour se

So those | think are the twin concerns. And |
understand that this |anguage doesn't necessarily address the
finality that M. Quthreau tal ked about, but I'm synpathetic
to the public's concern about a secret violation as well.

MR CGUTHREAU: Yeah, | think | would propose --

this is Vincent Guthreau for the record. | think I would
propose one nore sort of scenario, and | don't know how
this -- | mean, | would propose putting maybe |ike a year cap

on it. Because ny other -- ny other thought was what if the
entire board that committed the neeting violation is no |onger
there? How do you -- right? Because | don't know if that
means nuch, but | -- it could have if there's sonething that
was passed that the local government is now inplenenting;
right?

So, | don't know, it's hard for nme to say because
| don't have a nunber for my members, but, | nean, | would --
| would -- | would argue that maybe putting a year or 12-month
cap on it is appropriate too. |If we're trying to get at sonme
sort of language |'mjust throw ng that out there. |'m open
to suggestions. If -- if you want to keep that in there to
sort of satisfy that.

CHAIRMAN OTT: M. CGould, we'll take you and then
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we'll take M. Karpel

MR GOULD: | would be okay with a statute of
repose like one year so you know that's the end. But from
what you described which made sense to me as to why you may
need nore than 120 in your discretion, why don't you draft it
sothat it islimted to either that specific situation or a
situation Iike that where in your discretion you determne
that the public could not reasonably have known?

| understand that, you know, subject to the
one-year finality, but the way this is witten -- thisis --
this is like way beyond that.

So if you wanted to limt it to a secret neeting
or some other situation where the public could not reasonably
have known that a violation occurred with a one-year cap, |
could live with that.

CHAI RVAN OTT: M. Karpel ?

MR KARPEL: Yeah, as the new guy I'll ask this
question all the time, is this -- has -- has anybody ever
tried to invalidate a meeting by filing a conplaint ten years
or several years after the meeting took place?

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
| think the | anguage has been pretty clear that you can't file
a conplaint to avoid an action that |ate so far

MR KARPEL: Ckay.
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CHAI RVAN OTT: So we haven't had that scenario,
what we have had is nembers of the public say | didn't know
about this and now the statute of limtation has passed,
what's ny remedy?

MR KARPEL: So you have that situation?

CHAI RVAN OTT: | would say in conversations |'m
not famliar with an actual conplaint.

MR KARPEL: Ckay.

CHAIRMAN OTT: But | have had conversations with
i ndi vi dual s who' ve -- who've raised that as a concern.

MR KARPEL: Ckay.

CHAIRVAN OTT:  And | couldn't tell you whether or
not those concerns were valid because once it's past the
120 days we can't -- we can't do anything.

SO -- so -- | agree with the conments of -- of
M. CGuthreau and M. Gould that there's maybe two different
ways to address this. One would be to limt it to where the
violation is undiscovered and that the 120 days runs fromthe
di scovery.

The other would be to put sone sort of a statute
of repose on there that says, you know, but in no -- in no
event should action be brought after a year fromthe date of
viol ation.

| think both of those are --
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MR GOULD: O both. How about both? 120 days
after the discovery or but no event later than one year.

CHAIRVAN OTT: | will open that up to the task
force. How do other people feel about those issues?

MR KARPEL: Richard Karpel. If it has been
shown that it was inpossible to know, why -- why would you set
an arbitrary tinme limt of a year?

MR GOULD: Well, ny thought is because of what
was said at the very beginning of this conversation, there has
to be sone finality.

MR VASKOV:  Yes.

MR GOULD: Otherwise this could go on forever
and a contract that was approved or sonething that was
approved by a public body in 2016 could come up and get hit in
2019 and now what do you do?

MR VASKOV:  Yeah.

MR GOULD: It would put everybody at task. You
have to believe that there's -- | mean, and | don't think
there's a lot fromwhat Geg is saying, it's not |ike he gets
these a lot, but if someone finds out that say there was a
secret meeting they're going to know fairly quickly because
that contract is going to be out there and they're going to
say how did this contract get approved, what happened? So,
you know, there just has to be sone finality to this or you're
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going to cripple the government's ability to do business.

MR GUTHREAU: Yeah, and it -- Vincent Cuthreau
for the record. | think it also creates just massive
uncertainty with the public, the board --

MR. VASKOV:  Yes.

MR GUTHREAU: -- and everyone. And also sort of
going on anot her tangent, every crinme except for murder has a
statute of limtation. So | think we have to figure out a
way. And those are in there for a reason; right?

Peopl e's minds change, | nean, nenories that
maybe there's, you know, they don't have the records, | don't
know. Because if we're only supposed to hold records now for
three years, if the claimis about five years |ater we don't
even have a record of the neeting now. So I'll just throw
that out there too as far as why there needs to be sone sort
of limt on that.

|'malso not proposing three years because of
board makeup change possibly every two years.

MR GOULD: Right.

MR GUTHREAU: So | just think statute of
limtations just as rule in law in general, not even though
open neeting law is usually the way that it goes.

MR LIPPARELLI: M. Chairman?

MR CGUTHREAU: It may be --
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CHAIRVAN OTT: M. Lipparelli?

MR LI PPARELLI: Paul Lipparelli. 1 -- 1"ll
throw this out. 1In local government we go by one-year budget
cycles and -- and one-year tax levies. And so anything past
that year of -- of -- of when the occurrence happened is going
to be in a different budget year and -- and that business is
going to be closed and gone.

So, | think there's a rational basis for saying
one year. Because after that what are you going to do, void a
contract that's already been performed and paid? | mean, it
turns -- it turns the renmedy into -- into sonething kind of
silly.

So one year nakes sense to ne as a -- as a mark
and if it turns out not to work, very well, we can conme up
with a better one later.

MR CGUTHREAU: Yeah, Vincent Guthreau. | kind of
like that testing it out since we are expanding authority
here. | think nostly because | said the one year

So obviously it's an excellent proposal, but I
think -- yeah, I think we're happy to -- if all of a sudden,
you know, in the next -- when this lawis inplenmented or if
it's inplemented and come back and we're getting a ton of
stuff outside that and the public doesn't -- | mean, |oca
governments | think -- | don't want to speak for every board
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because | know there's been issues, but | think nost of our
menbers try their best to adhere to the spirit of the open
nmeeting law. And | think if they see a place where the public
isn't being heard then we woul d want to revisit that too.

So | would make a notion to nake that change to
put the year cap on there

CHAIRVAN OTT:  So can | -- can | put sone
| anguage on that notion?

MR CGUTHREAU. Yes, please

CHAIRVMAN OTT: Because | was taking notes.

MR GUTHREAU:  Sure.

CHAIRMAN OTT: So | had two possible changes, one
was to get at the discovery angle that we had tal ked about and
that would be -- and this is the language in 241.039(2)(b), it
woul d be replacing more than in the second sentence within and
after to of discovery.

So what that would read is may at his or her
discretion investigate and prosecute any violation of this
chapter alleged in the conplaint filed within 120 days of
di scovery of the alleged violation within -- with the office
of the attorney general. So that's the first one that woul d
try to get at the of discovery.

And then the second part would be an addition at
the end of the sentence which would say but in no case -- but
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In no case may an investigation of prosecution be brought nore
than one year after the violation.

MR GUTHREAU: |'mokay with that. ['m
confortable with that. Vincent Guthreau for the record.

CHAIRMAN OTT: So is that --

MR CGUTHREAU: ['mconfortable with that, yeah.

CHAI RVAN OTT: (kay. So we'll take that as a
motion for M. Cuthreau.

MR. GUTHREAU.  Yes.

CHAI RVMAN OTT: Does anyone have a second to that
modi fi cation?

MR LIPPARELLI: Second.

MR VASKOV: I'Ill second that.

CHAIRMAN OTT:  Second from M. Lipparelli who
wins the buzzer. Any discussion of that |anguage for
modi fication? Hearing no discussion, all in favor of that
change say aye.

Al'l opposed?

Okay. That notion carries. Chair will vote aye
as well on that.

(Motion carries.)

CHAIRMAN OTT: Now let's go back to subsection C
of the same section. W had sone discussion about removing
the at his or her discretion but also a discussion about
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removing the section entirely. | think removing it entirely
I's problematic fromour office's perspective for the reasons I
said previously. But | didn't allow M. Vaskov to respond to
that, | pushed us back to subsection B. So happy to hear
ot her concerns.

MR VASKOV: Yeah, for the record, N ck Vaskov.
| had not frankly considered your concern about vexatious
conplaints being | odged and then your office being
overwhelmed. So I'll yield on C

CHAI RVAN OTT: How do we feel about the at his or
her discretion |anguage? Do we think that that needs to be
renoved? Because | agree that we could say may decline to
investigate without the his or her discretion

MR GOULD: Same thing. | think it's
super f | uous.

CHAIRMAN OTT: GCkay. So how about -- can we get
a notion to approve that |anguage with the modification of at
his or her discretion with the removal of that |anguage?

MR GOULD: So noved

CHAI RVMAN OTT:  Moved by M. CGould

I's there a second?

MR LIPPARELLI: Second.

MR VASKOV:  Second.

CHAI RVAN OTT:  Second by M. Lipparelli
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Any discussion on this? Hearing no discussion
all in favor say aye.

Any opposed?

Okay. The chair is in aye as well. That notion
passes.

Thank you for the thoughtful discussion regarding
that as well.

(Motion carries.)

CHAI RVAN OTT: | think we're making good tinme.

MR GUTHREAU: | thought we got through that
pretty quickly for what it was.

CHAI RVAN OTT: Yeah. So that takes us to
Section 10.2, which says --

MR CGUTHREAU: W just did.

MR GOULD:  Yeah.

MR CGUTHREAU: | think it's 7.

CHAI RVAN OTT: (kay. Yep. No, you're correct.
Sorry.

10.7. 10.7, which adds upon conpletion of
i nvestigation conducted pursuant to subsection 2 the attorney
general shall informthe public body that is the subject of
the investigation and issue as applicable a finding of no
violation of this chapter occurred or a finding that a
violation of this chapter occurred along with the findings of
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fact and conclusions of |law that supported the violation of
this chapter. And then the public body shall submt a
response within 14 days.

MR LIPPARELLI: M. Chairman?

CHAIRMAN OTT: Yes, sir

MR LIPPARELLI: On -- on the response fromthe
public body | think 14 days is too little time. W have sonme
public bodies that only meet once a nonth, sone even |ess
frequently than that.

And if the public body is going to have a
meani ngful opportunity to reflect on the attorney general's
findings, schedule a neeting and have a di scussion and
formulate a response, it's going to take nuch I onger than
14 days.

So | would plead for -- for 45 days for those --
for some of those public bodies that don't have these
regularly occurring neetings as a starting point for the
di scussi on.

There -- we couldn't -- we couldn't al nost under
any circunstance short of an emergency neeting get you a
response in 14 days.

MR GUTHREAU: Vincent CGuthreau for the record

MR VASKOV: This is --

MR CGUTHREAU. Ch, sorry, go ahead.
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MR VASKOV: Go ahead, Vincent.

MR GUTHREAU: | guess the only other -- sort of
bui I ding on those concerns, especially for some of our rura
nmenbers who neet even less frequently, | would make an
argument that it could also be at the next meeting

Because we have some boards that don't neet. |
think we have some G Ds in some of our smaller areas, they,
you know, manage maybe a small road system they meet |ike
every six months. So I'mjust alittle bit worried about them
all of a sudden being in violation of sonmething that just
because they don't end up neeting.

| don't knowif that's too broad, but that is ny
suggestion is to nove it to the next possible meeting. Mybe
with sone | anguage in there that says whichever conmes sooner.
| don"t knowif that's -- that mght be too restrictive. But
anyways, that's -- that's ny suggestion.

CHAI RVAN OTT: Let's go to the south. | know
M. Vaskov and M. Gould both want to talk, so you guys can
deci de.

MR VASKOV: N ck Vaskov. So | too am concerned
about 14 days. |'mespecially concerned about it given that
if you don't respond you're deenmed to have agreed with the
findings; right? | don't Iike that notion at all, quite
frankly. We either respond or we don't, but if we don't
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respond | don't know why we're suddenly deemed to sort of
agree or be in violation.

But, you know, certainly | think one of the
| anguage assumes that the public body is going to be the one
responding. And as Dean and | just tal ked about, I'mnot sure
that's true, the response may sinply come fromthe attorney
fromthe public body without the public body actually taking
any action on that response.

MR GOULD: That's pretty typical. | nean, it's
an attorney/client issue at that point. | know that when Nick
and | worked together we didn't have any, but if we did, we
woul d have --

MR VASKOV: Issued a response

MR GOULD: -- formulated our response. W
woul dn"t have taken it to a meeting with an open agenda with
an attorney/client issue. W wouldn't have done that.

So -- but I'"malso concerned -- Geg, aml
reading this correctly, that when you're investigating this
you give us notice that there's a violation, and that's the
first time we even know there's a violation?

MR VASKOV:  Yes.

MR GOULD: So you've nade that decision wthout
even getting any input fromthe body?

CHAI RVAN OTT: Wi ch section are you talking
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about ?

MR GOULD: Well, if you start on 7.

MR VASKOV:  Yes.

MR GOULD: | think the way | read 7 it inplies
that -- that you -- your office has decided that there was a
violation, but | don't think the public body has yet even
known that there's a violation and has had no opportunity to
respond to you predetermnation. | find that troubling

MR KARPEL: Richard Karpel. Doesn't the word
I nvestigation suggest that the Attorney General's Ofice is
going to contact the public body to get information pursuant
to the investigation?

MR GOULD: Well, it mght be true if they're
doing the kind of investigation that you or | would do, but
there's nothing statutorily that requires themto even give us
noti ce.

So I"msuggesting that the first step here needs
to be a discussion about why woul d you not let us know
i medi ately that a conplaint's been filed and give us some
reasonable tine to respond as part of your investigation.

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
So let me put on the record the way that the process currently
works, whether or not that's required by statute.

V& get a violation, we do an initial -- or a

Capitol Reporters





O 00 N O O & W DN -

NI I R R R R e e e e e e e S
B WONPEPF O OOO®WM~NOOU B~ WRNDRER O

Page 47

conplaint, we will do aninitial reviewto see if it nmerits a
response fromthe public body.

Sonet i mes somebody conpl ai ns about somet hing that
I's not an open nmeeting |aw conplaint at all, it's just a
policy decision or it's sonething that is just not just
violative of 241, even if all the facts as alleged were true.

Those typically get responded to with a no
violation letter without the public body being requested for
for input. Because there's just nothing they could say that
woul d change the decision, there's just no violation there.

If there is a possibility of a violation, then a
letter and a request for a response goes out to the public
body with the time frame to respond. They provide a response,
then our office determnes if there's additional interviews,
documents, other things that are needed. There could be a
back and forth with the public body or with other individuals.
Before a determnation is made and that determnation could be
a violation or it could be no violation.

So that's the way the investigation piece
currently exists. | don't believe that is specifically
required. | don't think it says that we need to get a
response fromthe public body.

It does say that we need to do an investigation.
And | think it would be hard to do an investigation wthout
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al l owi ng sone sort of contact with the public body.

MR LIPPARELLI: It would not only be hard,
M. Chairnman, Paul Lipparelli speaking, | think it's a
viol ation of due process.

MR VASKOV:  Yeah.

MR LIPPARELLI: So -- and that doesn't happen
that's never been the attorney general's practice. The first
thing that happens after they get a conplaint is they notify
the public body against whomthe conplaint has been made and
say please send us all the available information pertaining to
this neeting and any other material you want to submt for us
to do a full investigation of the conplaint.

So, that -- that's -- that's never been howit's
worked. And | don't know if this |anguage changes that. |
think -- | think the attorney general will still do business
the way he or she always has on that regard.

' mjust saying back to nmy suggestion or comrent
and M. Quthreau's, | don't necessarily agree that it's always
going to be an attorney who -- who responds, we have public
bodi es who have di sagreenent anong the nmenbers about whet her
to proceed in a certain fashion.

And in light of the Hanson case and the
requirenents that now are on public bodies to give direction
to the lawers in public neetings about taking actionin -- in
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| egal matters, | think we need to | eave roomfor the
possibility that the public body will be the one that has to
make a decision on how to respond. And 14 days is just not
nearly enough.

CHAIRVAN OTT: M. Goul d?

MR GOULD: M. Ot, yeah, | have no problemwth
the setting of time, | wasn't saying that, and | don't think
Nick was saying it because we were disagreeing with the
extension, we were just pointing out that we hope that based
on the conversation we were hearing the sense wasn't that
every -- anytine there's a notification of a violation to the
board or the public body that they have to now go to an open
neet i ng.

VW woul d have to |l ook at Hanson ourselves in
light of -- particularly the |anguage that was di scussed at
the last task force nmeeting, that would help to | think soften
the effect of Hanson

But -- so I'mnot at all arguing the 45, | -- |
still would maintain though that -- and | appreciate that what
you're saying and what M. Ot is saying that it is the
practice of the attorney general to provide notice.

| would submt that | think it should be required
inthe statute that if there is a violation alleged, other
than the type that you commented on that isn't even a
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violation and you dismss it wthout even -- but if there's
even the sense that it's going to nove forward, the public
body should imediately then have notice that that's occurring
and not wait. | hear what you're saying, but if you're doing
It anyway you shouldn't have a problem codifying that

practice. It just --

CHAI RVAN OTT: Deputy Attorney Ceneral
Geg Ot -- sorry, go ahead.

MR GOULD: -- seems unfair.

CHAI RVAN OTT:  So ny concern with prescribing
details of the investigation is that it's the first step down
a slippery slope. I'mworried that then somebody is going to
say why are you just getting their word for it, you should
al so be required to interview w tnesses, you should al so be
required to take additional steps.

The statute right now gives us the discretion to
investigate in a manner that allows us to get to the facts as
necessary.

| haven't heard -- | haven't heard any serious
and legitimate conplaints that we don't do that in a way that
gets to a good result in the vast majority of cases.

So, | woul d be probably opposed to anything that
woul d specify how or what we need to do in that investigation.
Because | think that we're doing a good job right now Maybe
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|'mself-interested in saying that.

But -- but | would -- I'd probably push back
agai nst a requirement that our investigation include specific
steps, just because |I'm concerned about where it would go.
Having said that, | don't -- | understand conpletely the
concern about the 14 days. | think part of the reason the
14 days is there is because it's a short time frane and it
allows the response to cone in before the attorney general's
extension to file suit is necessary.

| mean, the extension that was given in
subsection 9 is 60 days if they need to void an action. So if
we go out to 45 days there's very little time to file an
action, if that's -- if that's the case. W could possibly
toll these tine frames in subsection 9 and that woul d maybe
alleviate that concern, but then we pushed out the time to
whi ch a conplaint would need to be filed a little bit further.

| don't feel strongly about those numbers. |
just want to raise those concerns.

MR VASKOV: N ck Vaskov. |'mjust wondering why
Section 8 is necessary? If we -- | mean, | guess you've done
your investigation and nade your findings of fact. Is a
response fromthe public body necessary? And it seens to ne
it's only necessary to the extent that you the attorney
general has authority to then issue fines or -- or other --
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take other punitive action against the public body.

If -- if there's no such authority, then |I'mnot
sure a response is necessary, which | guess kind of |eads ne
to some of the changes in the further sections where | do feel
like the attorney general is -- is getting into the -- the
busi ness of sort of a quasi judicial role rather than an
investigatory role and an enforcenent role.

And so as long as the attorney general is not
getting into the judicial role and making |egal determ nations
that have penalties associated with that, | guess |I'm okay
with them doing the investigation, naking findings, as long as
once they make those findings they then have to go prosecute
those findings civilly on crimnally.

CHAI RVAN OTT: Putting aside the fine piece for a
second, although | knowit's related. | think the reason for
the response i s because the Attorney CGeneral's Ofice could
have a finding of fact that says you guys have viol ated the
open neeting law and the action that you took should be void.

They issue that within 60 days. They either have
an option -- under the current law they need to institute that
action to avoid -- to void that in court within 60 days.

What this is trying to do is allowthemto issue
the findings of fact, allow us to issue the findings of fact.
The public body then can say okay, we agree, we nessed up
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we're going to change that, we don't need to go to court about
this. |If they don't issue any response that says whet her they
agree or don't agree, the Attorney General's Ofice isn't
going to know whether there is a need for a court action.

So that response should alleviate the need to
bring public bodies to court to void actions if they're in
agreenent with the findings that have been made.

If they're not in agreenent, then we still have
the option to go to court and argue about it in front of a
judge. But it's supposed to alleviate the need to bring
actions to court when necessary. |f that makes sense.

MR GOULD: Well, maybe you want to switch this
out based on what Nick said earlier. And if -- if the public
body doesn't respond then it should be deemed to be opposing
it, not accepting it.

MR VASKOV: Yeah, that would be better

MR GOULD: And then you can go file your action
or do whatever you want to do

MR LIPPARELLI: | -- this is Paul Lipparelli. |1
agree with that sentinent, it preserves the rights of the
public body. |If they default and don't -- and don't respond
they' re deened to deny the charge and then the attorney
general can take whatever further action he or she desires to,
but --
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MR GOULD:  Yeah.

MR LIPPARELLI: -- to deemthemto adnmit to the
wongdoing is -- is not typical in the |aw

MR. VASKOV: Yep, | agree.

MR GOULD: Other than in the context of a
default judgment. But that's -- that's in the context of a
judicial proceeding as Nick said, this is not a judicial
proceedi ng.

MR VASKOV: Were you've been served --

MR GOULD: Right.

MR VASKOV: -- you have the opportunity to
respond.

MR GOULD: This is not.

CHAIRVAN OTT: |'mthinking -- Deputy Attorney
General Geg Qt. I'mthinking in nmy mnd about how t hat
plays out. | imagine public bodies if no action will be a
denial and the only effect of taking action would be to
elimnate a court case, | would think the vast majority wll
fail to respond.

MR VASKOV: Well, this is Nick Vaskov again. |
think it's in their best interest to respond; right? | don't
think you want to let an alleged public violation as a public
body | ay unresponsive. On the other hand, if you don't
respond it shouldn't be deemed that you' ve admtted either.
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MR GOULD: Right.

MR LIPPARELLI: M. Chairnan, Paul Lipparelli.
| -- 1 don't know of any of ny clients who woul d take a notice
of violation fromthe attorney general and do nothing with it.
Maybe some woul d.

MR GOULD: Absolutely.

MR LI PPARELLI: But not ny clients and not while
| was being their lawer. So | -- | understand the concept of
wanting to inpose a requirement on the public body to give you
somet hi ng back either saying we agree, we disagree or we
partially disagree.

| don't have a problemputting an obligation on
the public body to give sone sort of response. And if you
want to deemthe absence of a response to be a denial, that
woul d be okay with me too. That would elimnate some of the
problens | have with -- with timng.

So if as --as M. CQuthreau said if there's a
rural board somewhere that only neets a couple tines a year
and they don't respond, you can -- you can take that as a --
as a denial and then nove in whatever direction you need to.

So, as a -- let me try a proposal here. The
| anguage in paragraph 8, a public body shall submt a response
to the attorney general not later than 30 days after the
receipt of the finding of the public body violated this
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chapter.

|f the public body does not submt a response to
the attorney general within 30 days after the receipt of the
finding it shall be deened that the public body disagrees with
the finding of the attorney general.

CHAIRMAN OTT: | have a notion --

MR VASKOV: Can | propose a -- sorry.

CHAI RVAN OTT: Go ahead.

MR VASKOV: Sorry. Nick Vaskov for the record.
Can you propose a friend amendment --

MR LIPPARELLI: Yes, sir.

MR VASKOV: -- to that?

MR LI PPARELLI: Absolutely.

MR VASKOV: | would add that a public body,
comma, or where authorized counsel for the public body shall
submt a response. That at |east |eaves open the opportunity
where if your counsel is authorized to respond on behal f of
the public body that they can.

MR LIPPARELLI: M. Chairnan, Paul Lipparelli.
| Iike that suggestion and | would incorporate it into ny
not i on.

CHAI RVAN OTT:  So or where authorized counsel
for --

MR VASKOV: O where authorized counsel for the
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public body, comma.

CHAIRMAN OTT: So or where authorized counsel for
the public body, and that would cone after a public body, so
that woul d be after the third word of that subsection.

Okay. And that was -- that's your notion,

M. Lipparelli?

MR LIPPARELLI: Yes, sir.

CHAIRVMAN OTT: Do we have a second?

MR VASKOV:  Second.

CHAI RVMAN OTT:  Any di scussion?

MR KARPEL: Richard Karpel. |'mjust curious if
a counsel speaking for a public body responds to the Attorney
General's Ofice on anything, | nean, isn't it the -- isn't

that the same as the public body responding? O am| mssing
sonet hi ng here?

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
| think the concern is that when it says a public body shal
respond it mght be deenmed that the public body is not able to
del egate that authority to its counsel. And so | think that's
what M. Vaskov is trying to get at with his anendnment.

MR GOULD: So that in that event you have to
al ways schedul e a meeting just for that purpose in order to
authorize the public body.

CHAI RVAN OTT:  Any further discussion?
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MR GOULD: M. Ot, this notion's only deal with
8, the change in 8; right?

CHAIRVMAN OTT:  Correct.

MR GOULD: So it's not talking about anything
ahead of that, because | -- I'mstill troubled by the fact
that we don't get any notice, but that's not part of 8; right?

CHAI RVAN OTT:  That's how | under st ood
M. Lipparelli's motion.

MR GOULD: Ckay.

MR LIPPARELLI: M. Chairman, it was my intent
to modify paragraph 8 and | have no objection to going back
and tal king about the 7 stuff either.

MR GOULD: Well, why don't we deal with 8, |I'm
happy, then we can tal k about 7.

CHAIRVAN OTT: (kay. So let's --

MR GOULD: | didn't want to hold it up because
of the chairman.

CHAIRMAN OTT: So seeing no further discussion,
all those in favor of the notion made by M. Lipparelli say
aye.

Any opposed?

So that is a notion passes unaninmously. The
chair will be an aye as well.

(Motion carries.)
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CHAIRMAN OTT: So those changes are adopt ed.

Did sonebody -- M. Gould, did you want to
discuss 7 as well or did you want to move forward?

MR GOULD: | would like to just respond on 7 if
| may to sonmething that you had said.

CHAI RMAN OTT:  Sure.

MR GOULD: | would -- | would submt that a
requirement in the statute that you have to provide notice to
the public body at the front end is not the same thing as
starting to erode the investigative process. This is not a
process by which we're telling you how you do your
i nvestigation.

As was pointing out earlier, | think thisis a
due process issue. | think this is a constitutional issue.
|"mtroubled by the fact that hypothetically and statutorily
the first time a public body could [earn under the statutory
schene that there is an issue is when the -- is under the --
they get the notice under 7.

And | would submt again that there should be
some | anguage added into this process into maybe A or B that
just requires your office to provide us with witten notice
when the notice of the violation cones in.

| mean, | have had a situation where the way we
found out about it was through the nedia. And that's not a

Capitol Reporters





O 00 N O O & W DN -

NI I R R R R e e e e e e e S
B WONPEPF O OOO®WM~NOOU B~ WRNDRER O

Page 60

good way to find things out.

CHAI RVAN OTT: Was that a -- Deputy Attorney
General Geg Qt.

MR GOULD: The nedia --

CHAIRVMAN OTT: Was that a violation?

MR GOULD: Well, an alleged violation that ended
up being not a violation. But it's all over the newspaper,
it's all over the TV. Because as you and | know, the nedia
doesn't always vet these things, they just say what's going to
cause ratings to increase or -- or clicks. And so there could
be, you know, they give the -- the nmedia notice of their
letter to you, we have no idea.

And then we're forced to have to reach out and
say: |s sonething going on? Because we didn't know. So |
just think it's fairness, it's an issue of fairness and due
process that we should know when you get sonething in about
our public body.

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
So you want if |'munderstanding correctly is a requirenent on
the Attorney CGeneral's Ofice to notify the public body upon
recei pt of any conplaint? \Wether or not --

MR. GOULD: Yes.

CHAIRMAN OTT: -- it's meritorious or not?

MR GOULD: Yes. Because we will get calls, we
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wll get -- we can't control what goes on in the nedia because
it's not comng fromus, it's comng fromusually the party
that's filing the conplaint.

And in the situation where it's a conplaint
wi thout any merit, like I said, it nonetheless goes out, the
world knows about it and all of a sudden we're defending
something in the media that we have no idea was even filed.

MR VASKOV: N ck Vaskov for the record. | would
just add that | -- | synpathize with those comrents. |
believe the ethics statute, the ethics comm ssion has |anguage
inthe statute that essentially says that they get to do a
threshol d investigation to determne whether a conplaint is
credible.

Once they have nade a determination the conplaint
is credible -- is credible, then they give notice to the
person agai nst whom the conplaint is nade

So for exactly the reasons you just articul ated.
And | know that that process is in the ethics statute.

CHAIRMAN OTT: But as I'mhearing M. CGould's
concern, that language -- or that process is not -- would not
satisfy his concern because he wants notice of even
unneritorious conplaints; correct?

MR GOULD: Correct. Because if you even | ook at
7 in your sub A one of the things you could tell the public
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body is that no violation occurred. But that could
hypot hetically be the first time we even know that there's an
al | eged violation.

| understand the comment that you' re going to do
a thorough investigation, you' re going to contact us, but if
you're going to do it anyway then what's the harmin codifying
that and saying you know what, it's comng? | nean, it's --
it's aletter.

MR LIPPARELLI: M. Chairnan, Paul Lipparelli
In -- in NRS 241.039, which is the section on conplaints, the
first paragraph is a short sentence, a conplaint that alleges
a violation of this chapter may be filed with the office of
the attorney general

What if after that sentence we added a clause
notice of which nust be provided to the public body by the
attorney general, within whatever time period you want? O
I medi ately or --

MR, GOULD: That woul d work

MR. VASKOV:  Yep.

MR GOULD: That would work. Wthin a reasonable
time -- within-- ["mnot trying to hanstring your office, |
just would like to know.

CHAIRMAN OTT: So that woul d be a change to
241.039(1)?

Capitol Reporters





O 00 N O O & W DN -

NI I R R R R e e e e e e e S
B WONPEPF O OOO®WM~NOOU B~ WRNDRER O

Page 63

MR LI PPARELLI: Yes.

CHAIRMAN OTT: To add the | anguage notice of
whi ch shoul d be given to -- or shall be given to the public
body within 14 days, is that --

MR LI PPARELLI: Yeah, | -- that works.
MR GOULD: | would make a notion to that effect.
MR VASKOV: I'Il -- 1'"Il second that.

CHAIRVMAN OTT:  Mdtion and a second from M. Goul d
and M. Vaskov.

Any discussion on that?

I will -- 1 will say that 1'mgoing to abstain
just because | don't think it would be a burden to our
investigative process, but 1'd like to look into that before |
support that because it is a change.

So I'mnot going to be in favor of that at this
time, | won't oppose it, but | just want to put that on the
record.

Any ot her discussion?

Al those in favor of the notion say aye.

Any opposed? Okay. That carries.

(Motion carries.)

CHAIRMAN OTT: So that by ny calculation gets us
done with subsections 7 and 8 of Section 10, which noves us on
to Section 11. Before we take this we've been going for about
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an hour and a half, should we take a five-mnute break to give
the court reporter's fingers a little bit of rest before we
cone back for this final push?

MR GOULD: Sure thing.

MR LI PPARELLI: Sure.

CHAIRVMAN OTT:  We'Il come back by 10: 30.

(Recess.)
CHAIRVAN OTT: So it's 10:32 now, I'mgoing to
call us back to the record for our final push. | think we

were -- our nunber was enlarged by one in the south.

Coul d you just state your name so for the record?
And your organization?

Sorry. W didn't get that, could you try again.

MR VOLZ: Fred Volz, public.

CHAI RVAN OTT:  Thank you, M. Vol z.

So, we left off with Section 11. So before we
get to the find section there is a change in Section 11 which
changes the | anguage fromtaking action violation of to
violated. This is really just trying to recognize that --

MR VOLZ: | don't have a copy of it so I"Il just
l'isten.

CHAIRMAN OTT: So that section's really just
trying to recognize that you can violate the open neeting | aw
wi thout taking a specific action. And so that change is neant

Capitol Reporters





O 00 N O O & W DN -

NI I R R R R e e e e e e e S
B WONPEPF O OOO®WM~NOOU B~ WRNDRER O

Page 65

to ensure that -- or violations that are not actions are still
treated as violations.

MR LIPPARELLI: M. Chairman?

CHAI RVAN OTT:  Yes, sir

MR LI PPARELLI: On that subject | have a grave
concern about this froma crimnal |aw perspective. There are
m sdemeanor penalties attached to these violations.

And |'m concerned that the nenber of a public
body who's just nerely present in the roomand takes no action
in furtherance of a violation is guilty on sone sort of strict
liability standard. | think there needs to be a nens rea
conponent and there needs to be an action conponent. You
actual ly have to commt a violation of the open neeting lawin
order to be subjected to crimnal penalty for this.

And so this is what |'minagining, a public body
conmts the nost serious violation of the open neeting |aw
whi ch woul d be voting on an itemthat's not on the agenda.

If -- if a person -- if a member of the body is
nmerely present but doesn't do anything in furtherance of that
violation they're -- they're automatically guilty with -- with
thi s change.

And so | -- | think that the language in there
requiring action to be taken in violation is critically
important to -- to making sure that before a nenber of a
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public body can be found guilty of a m sdemeanor violation
that they -- they have to have done sonething. And there are
other kinds of violations of the open neeting |aw that may
occur without the public -- without the menber's know edge,
like failure to properly post or sonething |ike that.

So, I'mconcerned about this, | -- |'mnot aware
that anyone's ever been prosecuted crinmnally for a violation
of the open neeting law, so it may be a rare thing. But |
don't -- | don't favor our |aw subjecting people to crimna
penalty wi thout them having done sonething.

CHAIRMAN OTT: Can | clarify? | appreciate that
concern. Section 11 tal ks about posting any findings of fact
finding that an action was taken in violation of the law on
the website.

Section 12 is where we get to the fines and the
other matters that are of concern to you. Do you have a
concern with the I anguage change in 11 or is it nore directed
at 12 or is it both?

MR LIPPARELLI: Well, now that you mention it, |
think it mght be both. But |I'mnore concerned about 12
because it's the crimnal penalty section

CHAIRVAN OTT: Can we take 11 first? And let nme
just raise one concern. The reason why 11 | think is
necessary as it is worded right nowit says an action in --
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taking action in violation of the open meeting |aw needs to be
agendi zed and placed with supporting material. Some public
bodi es have taken the position that if we didn't take an
action and we violated the open meeting law in some other way,
we don't need to agendize that because this only applies to
actions taken in violation of the open neeting |aw

So what this Section 11 specifically is meant to
get at is if we say that you violated the open nmeeting | aw
whet her that was through action or exclusion of someone or
failure to do sonething proper that was not an action, you
need to agendize that and call attention to it and disclose to
the public that that was the violation.

So | understand your concern with regard to
Section 12, but | think with Section 11 it's a little bit of a
different concern that we're trying to address.

M. Gould's about to correct ne, though.

MR GOULD: No, | just -- | just want to add
sonething. Because if you -- forget 12 for a mnute, if you
just look at 11, again, the way I'mreading this correct it's
saying that if you tell us that we vio -- you make findings of
fact and conclusions of law that we are not -- we nust include
an itemthat says we're going to correct it, what if we don't
agree with you?

There shoul d be sone caveat here that -- or
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unl ess we have sonehow provided you notification that we don't
agree with your findings of facts and conclusions of |aw.

So now if we don't -- you tell us you think we
did sonething wong and we don't do this, we now have a second
violation that's independent because we didn't do this.

CHAIRMAN OTT: So that's -- that's the state of
the law currently is that has to be agendi zed.

MR GOULD: | get it. But | don't likeit.
Because | think it puts an unfair burden on the public body to
not even again have an ability to say, you know, or put
sonething in there that says that the public body has the
right to indicate in the agenda they don't agree. But if
you're telling us we nust do this, we've had no opportunity to
defend oursel ves.

CHAIRMAN OTT: Well, so the |anguage says it must
acknow edge the findings of fact. | don't think that neans
that it has to adopt it, it has to say that they agree with
it, | think it can be agendized and you can state on the --
publicly why you disagree with it.

But | think it is very inportant that it be put
at a meeting so the public knows that the Attorney CGeneral's
O fice has found that the public body's acted in violation of
the open neeting law. | think that's an inportant factor.

So --
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MR GOULD: | guess I'mtroubled by the word
acknow edges.

MR LIPPARELLI: M. Chairman --

MR GOULD: Because you coul d argue that
acknowl edge is broader than just stating it. So | -- | would
understand and get the fact that your requirenents to put it
on an agenda to notify the public body and the public that
you've alleged this. | get that. |'mtroubled by the word
acknow edges.

MR LIPPARELLI: M. Chairnan, Paul Lipparelli.
VWhen | do ny own neeting law trainings for ny public bodies I
refer to this section as the pants down section, which is
where when you get caught, the first thing you have to do is
go in front of the public and say we got -- we got this --
this finding fromthe attorney general.

But | agree with the chairman that the -- that in
practice what this nmeans is you just have to acknow edge that
the attorney general has made these findings and it doesn't
conpel you to agree with them but it is the pants down rule
that -- that | think is a deliberate public policy decision
that -- that a -- that a public body has to basically confront
the findings of the attorney general in a public meeting.

But if you have a better word than acknow edge
|"d be happy to know it.

Capitol Reporters





O 00 N O O & W DN -

NI I R R R R e e e e e e e S
B WONPEPF O OOO®WM~NOOU B~ WRNDRER O

Page 70

MR VASKOV: Well, N ck Vaskov. What you coul d
do is add a sentence at the end of that section that says the
acknow edgement submitted by the public body may disagree with
the findings and facts and conclusions of |aw issued by the
attorney general .

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
My concern here, and we're talking about a nodification that
isn't real. The only reason we're tal king about 11, the only
reason | brought 11 up is because of this change from taking
action in violation to violate, which I think is a reasonable
change | didn't expect opposition to.

VWhat we're actually tal king about is a change to
what the existing lawis to allow the public body nore freedom
to push back against the findings of the attorney general.

| think they already have that in the existing
| aw, but | am concerned that any |anguage that says that oh,
they can say they don't like it is going to mnimze the
i mpact of the inportance of the investigation and the findings
that the Attorney CGeneral's O fice has done.

So that is ny concern. |'mnot necessarily all
the way to opposed, but | am concerned about diluting the
I mpact of those findings of fact.

MR GOULD: | was good until you had that |ast
statement. Because diluting mnds, sonmehow the public body is
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doi ng sonething wong by not agreeing with you.

CHAIRVMAN OTT: No, | don't think that the
argunent - -

MR GOULD: Renenber, we haven't had any
opportunity at this point to disagree with you. You're just
saying to us we want you to go out there and pull your pants
down to coin a phrase.

CHAIRMAN OTT:  Well, thisis -- this is post
i nvestigation.

MR GOULD: Yeah, | get that. But that doesn't
mean we have to summarily agree with you. You're not the
judge, you're the investigatory body.

So, you know, acknow edge -- acknow edges that --
that the attorney general has provided the body with findings
of fact and conclusion of law, that's what you' re asking us to
do. That they exist.

But somehow whet her you use Nick's proposed
| anguage or something that at least clarifies that it's --
it's an acknow edgenment, but it's not in any way an adni ssion,
so that we -- you know, and | don't want to have to argue that
later if we do agendize it the way that says, you know, we are
acknow edging it, but we don't agree. And sonehow your office
says no, no, no, that isn't what you're allowed to do.

It"s putting us | think in an unfair burden
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though. | -- the fact that it wasn't raised -- renmenmber, we
didn't wite the PDR you did, your office did.

CHAIRVMAN OTT:  Correct.

MR GOULD: And it was submtted wthout us
having any input at this point, which is the reason for these
neet i ngs.

So, you know, I'mtroubled by it, I'"mgoing to
tell you I"mtroubled by it. And the group can do what it
wants with it.

CHAI RVAN OTT: | appreciate that, | just wanted
to clarify that this was not necessarily the change, we're
tal king about a different change.

And | --
MR. GOULD: Yes, | guess.
CHAIRVAN OTT:  -- | will push back --

MR GOULD: | will acknow edge that that's a
different change.

CHAIRVAN OTT:  And | will push back a little bit
on the -- what | hear, which is that you're sort of assuming
that their office is sonehow an adversarial body. W're a
neutral investigator. W didn't bring the conmplaint, we're
i nvestigating the conplaint, so.

MR GOULD: Well, and | don't mean to inply that
you're adversarial, but at the point that you' ve come to the
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body and said we have conpl eted our investigation, we've
determned there's a violation, this is something you nust now
do, | think it's a fair statement to say that it would beconme
a bit adversari al

The body might look at it and say we absolutely
agree, there was a mstake made and we have no probl em doi ng
this.

But we may also say we don't agree and we're
going to take whatever rights we have to pursue that. And so
| just want to be careful that we're not being cast in sort of
a guilty until proven innocent corner. That's all

CHAIRVAN OTT: And | agree with that and
before -- before | push back, we were joined by someone, could
you state your name and organi zation for the record?

MR MOORE: Yeah, this is -- |'mAndy More from
City of North Las Vegas. | was down the hall testifying on an
assenbly bill. So I"'msorry I'mlate.

CHAIRVAN OTT: No, that's fine. \lcone.
think that we want to | ook at Section 11 in conjunction with
the section inmediately preceding it, which specifically gives
the public body the right to respond and obligates the public
body to fornulate a response and say whether they agree with
the decision or not.

So, | think 241 as a whole clearly states the
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public body doesn't to agree. We're actually conpliant or
trying to obligate the public body to say whether you agree or
not. | don't think 11 is then telling us that you have to
agree because you clearly have the obligation to state whet her
you agree or disagree previously.

MR. GOULD: | understand, Greg. Again, my big
problemis the word acknow edges.

MR LIPPARELLI: M. Chairman?

CHAI RMAN OTT:  Yes.

MR LIPPARELLI: M. Gould, what about recognizes
or receives instead of acknow edges?

MR. GOULD: Acknow edges the existence of -- or
you know, just that they're there, | don't have a problemwth
that .

CHAI RVAN OTT:  So, |'m happy with acknow edges
because | feel |ike when I conme hone and ny dog comes up and
licks ny face he's acknow edging me, not necessarily telling
nme he likes ne.

So | feel like this gets at the what we need.

But if there's a notion out there that M. Gould or sonebody
el se would |ike to make, happy to do so. | think we've

di scussed pretty much to the point where M. Gould and | are
probably going to agree to disagree.

MR GOULD: Probably won't be the last tine.
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| woul d make a motion to include the words
existence of after the and before findings. | think that's
beni gn enough that it doesn't -- should not give you any
heart bur n.

MR. VASKOV: Correct.

CHAI RVMAN OTT:  Acknow edges the existence of
between the and findings is the notion fromM. Gould.

Do we have a second?

MR VASKOV:  Second.

CHAIRMAN OTT:  Second. Any further discussion on
this?

Hearing no discussion, all those in favor say
aye.

Al those opposed say nay. The chair will be a
nay, but I'Il be out voted. So that's fine.

(Motion carries.)

CHAIRVMAN OTT: Do we need to nmake any ot her
changes to 11 before we nove on to 12 or are we good with
t hat ?

Okay. Hearing no further changes to 11, bhefore
we nove on to 12, which is the section about fines.
M. Lipparelli, do you want to kick this off since you had
kind of broached this previously with your coments?

MR LIPPARELLI: Yes, M. Chairman. |In
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Section 12 the language that's stricken is action is taken in
violation of. And again, ny concern there is the crimnal
penalty that potentially attaches and the need that we have in
the law for people to have an intent and to conmit a crinme and
to take action in furtherance of the comm ssion of the crine.

| think taking this language out the way it's
proposed turns it into sort of a strict liability, kind of a
violation, just it's a status offense if you're present when
it happens you're guilty.

And | think before -- | think that the menmbers of
public bodies, |ots of whomare volunteers, lots of whom who
don"t get paid and give generously of their time deserve to
know that they're not going to be faced with crimnal
penalties unless they actually do sonething that constitutes a
viol ation.

So maybe the hang up is over the word action.
Because in the open neeting | aw when we say action we think
about voting. But | think that the conduct, maybe the word
shoul d be conduct or conduct in furtherance of or something
needs to be there to protect people against things that they
didn"t even do

So ny hypothetical, it's a five-person public
body and a notion gets made to approve something that's not on
the agenda. During the discussion one of the menbers says |'m
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not going to vote on this, this isn't on the agenda. |'m--
I'm-- I"mnot going to participate in this vote

Fine. Don't. They vote, the three nenbers vote
in favor of it. The person who refused to act is still part

of the public body that committed a violation, even though she
said I'mnot going to do this.

So | think there needs to be a conponent of not
only know edge but -- but action. Conduct.

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
Let me nove on to Section 4 -- subsection 4 of subsection 12
Because | think this gets at your point.

In that section on the third line there it's the
action is taken in violation of has been removed. So how it
reads now i s except as otherw se provided in subsection 6 in
addition to any crimnal penalty inposed pursuant to this
section each nenber of a public body who attends a neeting of
that public body where any violation of this chapter occurs.

And then it says and who participate in such
action at the neeting violation -- with know edge of a
violation is subject to an adm nistrative fine.

So that | think gets to your point because what
you're saying is the person needs to know and participate in
some sort of action in order to expose thenselves to these
penal ties.
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What we have done in this proposed revisionis to
take out action taken in violation of, replace it with
violation, but then leave in participates in such action.

So | think there's actually a -- a disconnect in
the | anguage of that subsection. So that's why | wanted to
bring it to your attention. Because | think the -- who
participate in such action is the clause that protects nenbers
frompenalties for nonparticipation, but the change to the
| anguage fromaction to violation mght cut against that.

It"s a | ongwi nded way of saying | agree with your
concern and | think that this is a part of any solution.

MR LIPPARELLI: M. Chairnman, thanks for
pointing that out. Paragraph 4 is -- is in additionto the
crimnal penalty there may be a fine. Paragraph 1 is the one
that says the crimnal part.

So I still think we need to work on -- on that
| anguage in -- in nunber 1.

So maybe it is menber of a public body who
attends a meeting of that public body where any violation of
the chapter occurs and who participates in such violation,
borrow ng | anguage from paragraph 4, that would -- that woul d
make me feel better, sonething along those |ines.

CHAIRMAN OTT:  So maybe has know edge and
participates, is that --
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MR LIPPARELLI: Yes.

CHAIRMAN OTT: -- what the --

MR LIPPARELLI: Yes.

CHAI RVMAN OTT:  Ckay.

MR LIPPARELLI: That covers it, that's both
el ements, the mens rea and the action.

CHAIRMAN OTT: Did anyone el se have coments on
t hat ?

MR VASKOV: Yeah, for the record, N ck Vaskov.
| guess | have a little bit nore fundamental concerns about
Section 12 as a whole. | amconcerned that -- | think the
current state of the open meeting law is that the attorney
general has the ability to assess | think what's called civil
penal ties up to $500, | think.

But the only way to collect those is then to
bring a civil action to collect them So in essence, the
attorney general if they do assess a civil penalty, they --
they have the option of collecting that civilly or they also
of course have the option of bringing a crimnal charge
right?

My problemhere is that we're -- we're giving
more authority to the attorney general to assess
adm nistrative penalties without and then not have the burden
of collecting on those.
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And particularly Section 5 essentially flips the
burden of proof and says if -- it's the menber of the public
body that's got to contest the fine, not the attorney genera
that's got to seek to enforce the fines. So that troubles ne.

And then Section 6 also troubles ne | think
because |'mnot sure this is great public policy to
essentially say the -- no crimnal penalties or fine will be
assessed if the attorney for the body acknow edges in witing
the violation; right? It seems you're building a perverse
incentive for the attorneys to -- to -- well, you're putting a
| ot of pressure on the public attorneys it seems to me with
that section.

MR GOULD: And, Geg, if | may add to that,
there is a simlar-type provision in the ethics of government
law that -- that's sort of |ike a safe harbor

MR VASKOV:  Yeah.

MR. GOULD: That's what they refer toit. And
get it and | don't have a problemwth it, but | can tell you
that as an attorney for a public body it does open the door
for public officials to try to get those opinions in order to
protect themsel ves.

But I"'ma big boy and | can live up to that and I
can say no, |'mnot prepared to give you that opinion because
| don't agree with that it would not be a violation.

Capitol Reporters





O 00 N O O & W DN -

NI I R R R R e e e e e e e S
B WONPEPF O OOO®WM~NOOU B~ WRNDRER O

Page 81

But in this context, | -- | agree with Nick. |
think that it's flipping the burden of proof and, you know,
the burden of having to cone forward. So now the nmember of
the public body is again is alnost |ike guilty unless he
proves hinself innocent in a way.

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
| -- | understand those concerns, | think there are a nunber
of different sections in 4. \W've got crimnal provision in
subsection 1 which M. Lipparelli identified and proposed a
change to. W've got the fines that are in subsection 4. And
then we've got the attorney provisions that are at the end
t here.

| think it mght be best to try to take themone
at a time as opposed to dealing with subsection 12 as a whol e.
Because there's a lot -- there's a lot in here. But if -- if
people think we need to not do that |'m happy to hear that.

MR GOULD: That's fine. | think that's --

CHAI RVAN OTT: (kay. So let's stick to the
crimnal provision that M. Lipparelli identified | think a
valid concern with and proposed a solution to.

Does anybody el se have any comments about
subsection 1 and the proposed revision?

MR LIPPARELLI: So, M. Chairman, let ne try a
motion, see if I've captured the -- the -- the cure here. In
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-- in the one, two, three, fourth line there's |anguage, new
| anguage proposed occurs and has and an existing term

know edge of ny proposal, ny notion would be to add the words
and participates in after of so that it reads occurs and has
know edge of and participates in the violation.

CHAI RVAN OTT:  Thank you for that. Do we have a
second for that motion?

MR VASKOV: I'Ill second that.

CHAI RVAN OTT:  Second from M. Vaskov.

Any discussion on that? Al those in favor say
aye.

Any opposed?

The chair will be an aye as well. | think it's a
good change. Thank you, M. Lipparelli, for that.

The record reflect that M. Ritchie has also
joined us. And we are on page 17. M. Vaskov and M. Could
were giving a full throated endorsement of the fines, which we
fully agree with. And thank themfor that.

So we just -- we just had a change to the
crimnal subsection M. Lipparelli nentioned.

(Motion carries.)

CHAI RVAN OTT: | think now we could nmove on to
the fines in subsection 4. So | heard the concerns. Do we
need to go back to concerns or can we start thinking about
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solutions if there are any?

MR GOULD: | have nothing nore to add, Nick, do
you?

MR VASKOV: No, | think I've said it.

MR GOULD: Can | ask you a question, Geg?

CHAI RVAN OTT:  Absol utely.

MR GOULD: Is this -- is this expanded authority
to issue admnistrative fines, is this a tool that the
Attorney General's Ofice believes is -- is -- is really
necessary to further incentivize conpliance by -- specifically
by menbers of public bodies?

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
| will say that there are certain public bodies that tend to
get repeated conpl aints against them That could come froma
variety of reasons. It could be specially hostile menbers of
the public, could be nenbers of the public body who appear not
to give our decisions the seriousness that some other nenbers
get.

So, | think this is an opportunity -- or an
effort to bring sone increased liability to those members who
do not get the message the first time. Because the -- there
is no change to the first offense, that is still a $500 fine
It just escal ates --

MR VASKOV: Right.
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CHAIRMAN OTT: -- for -- for repeat offenders.
So | actually don't have a |ot of heartburn about the
escal ation of fines. And | actually didn't hear that from--
fromthe south as well.

It was nore about the action taken -- whether
there needs to be an action taken. And then the ot her
subsections as well.

So maybe we shoul d focus on the | anguage of
subsection 4 simlar to the correction that we just made in
subsection 1, maybe that will alleviate some of the concerns.

MR VASKOV: M. Chair, N ck Vaskov again. |
think I can actually live with the escalating fines, that
doesn't bother nme so nuch. It is Section 5 and 6 that cause
me a | ot of heartburn,

MR GOULD: | agree with that, M. Ot. W
actual |y discussed the escalation of fines back in July. And
| think there was a consensus that -- that we understood why
that was needed or requested by your office.

So, that to nme is not where | get the heartburn.
It's -- it'sin-- it's in the process of getting that noney
that | think that | am concerned.

CHAIRMAN OTT: So do we need any change to
subsection 4 or should we nove on to 5 and 67

MR LI PPARELLI: Move on.
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CHAI RVAN OTT: (kay. Mving on to subsection
5 --

MR MOORE: | think -- this is Andy More from
City of North Las Vegas. | think what -- does this |anguage
make sense? Because it |ooks as if there's some |anguage
that's added that | think makes it so you can't really
understand what it's trying to say --

CHAI RVAN OTT:  Can you sl ow down? CQur court
reporter's --

MR MOORE: | think the language as it reads |
don't think -- it sounds confusing to ne, | don't really -- |
can't make sense of it when it says and who participates in
such action the meeting with know edge of the violation. |
don't know if that's just existing |anguage in the statute, it
wasn't added.

CHAI RVAN OTT: Deputy Attorney CGeneral Geg Ot.
So that section previously had said action taken in violation
of any provision. W changed it to be a violation, but I
think the problemis we |eft the language of who participates
in such action.

And so the first instance of action is struck,
but the second instance of action remains. And that may be
where the source of confusion is. Perhaps if the change --
well, let's see.
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MR VASKOV: Nick Vaskov. | think the
confusion --

MR MOORE: |Is the language after.

MR VASKOV: | think the two words the neeting.
So who participates in such action with know edge --

MR MOORE: | think it just needs to delete the
neet i ng.

CHAIRMAN OTT: GCkay. So should we -- should we
change such action since we've renmoved action? Should we
change it to such violation as well right before the neeting?

MR VASKOV: Probably.

MR GOULD:. Sure.

MR MOORE: Yeah.

CHAI RVAN OTT: (kay. So do we have a notion to
delete action and the neeting and replace it with violation?

MR LIPPARELLI: So noved, M. Chairman.

CHAI RVAN OTT: Mtion from M. Lipparelli.

Second? Does anyone --

MR MOORE: | second it.

CHAIRVMAN OTT:  Second from M. Moore.

Al -- any discussion?

MR RITCHE Can we read it as -- as proposed
t hen?

CHAIRMAN OTT: Yeah, absolutely. So the notion
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as | understand it, subsection 4 of Section 12 says except as
otherw se provided in subsection 6, in addition to any
crimnal penalty inposed pursuant to this section, each menber
of a public body who attends a neeting of that public body
where any violation of this chapter occurs and who
participates in such violation with know edge of the violation
s subject to an admnistrative fine in an anount not to
exceed.

Any further discussion on the notion?

Al those in favor aye?

Any opposed?

Ckay. That change is adopted. The chair is an
aye as wel .

(Motion carries.)

CHAI RVAN OTT: Mving on to subsection 5. Wo
wants to lay out the concern?

MR VASKOV: For the record, N ck Vaskov. Again
for me this -- this just flips the -- the burden of proof;
right? Under the current law | believe if you re assessed a
fine the attorney general then has the burden to then collect
on that fine through a civil action.

Here, the law -- the burden is shifted to the
menber of the public body to then contest the fine if they
disagree with it. That seems to violate some fundanenta
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notions of fairness to ne.

MR LIPPARELLI: M. Chairnan, Paul Lipparelli
What if we just struck paragraph 5 and left it up to the
attorney general to pursue collection of the adm nistrative
fines in the way that people usually do.

Through a demand for paynent, through a civil
action, through collections action, through notice to credit
reporting agenci es, whatever the usual collection tools are.

MR VASKOV: Nick Vaskov. [|'mfine with that.
That's -- | would prefer the | anguage of that section. And
think it starts up on A, where it says the attorney genera
may recover the admnistrative -- any admnistrative fines in
a civil action brought in any court of conpetent jurisdiction.

Such action nmust be commenced within -- | guess
we're changing that to six nmonths after the admnistrative
fines are assessed.

MR GOULD: [I'mfine with that.

MR VOLTZ: It doesn't work. | think it's
terrible about the fines.

MR VASKOV: | don't know if you guys heard that
conment or not.

CHAIRVAN OTT: M. Voltz, did you have sonething
you wanted to add?

MR VOLTZ: Well, | would just add that the state
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is owed about $700 million of accounts receivable. And the
whol e adm nistrative fine process is so broken that it's nice
to have this in the law, but the reality is is it's probably
never going to be collected on.

CHAIRVAN OTT:  COkay. So that $700 nillion is
nostly not open neeting |aw violations, just for the record.

MR VOLTZ: No.

CHAIRMAN OTT: That's all violations.

MR VOLTZ: But it does go through the sane
col l ection process, which is not working presently.

MR VASKOV: N ck Vaskov for the record. | would
just note thisis like a-- thisis like a small clainms action
at this point.

MR VOLTZ: That's right. And nobody will pursue
it.

MR VASKOV: Well, the attorney general should if
it's inportant to them

MR GOULD: But | would argue that even if you

flipit the way that you're proposing, and the -- it creates
that nonetary civil liability on the board menbers, soneone
still has to collect them

MR VASKOV: That's correct.
MR GOULD: Al this does is establish liability.
This isn't going to the collection problem
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MR VOLTZ: But there's no point in having a fine
process and a levying process if you' re not going to actually
collect it.

MR GOULD: Right. But | would just submt that
that's a separate issue fromhowthe liability is initially
assessed.

MR VOLTZ: Right.

MR GOULD: What we're talking about is do you
put burden of liability on the board menber, the individual
board member and say you aren't going to be liable unless you
start an action to say |'mnot, or does the AGs office have
the burden of saying we're going to determne liability?

Once the liability's determ ned, whichever way
you come out of the first question, you then have the question
you're raising, which is how do they get the noney.

But that's not -- | don't -- | viewthat as a
separate issue fromwhat we're talking about.

MR VOLTZ: Well, that is. But again, there's no
point in setting an admnistrative fine process if it's not
going to be followed through on.

CHAIRMAN OTT: S0 -- soO --

MR VOLTZ: It's pointless because it has no
effect.

CHAIRVAN OTT: So there is a history of the
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Attorney General's Ofice collecting fines for open neeting

|l aw violations. | understand M. Voltz may have some concerns
about the state in general and its collections efforts, we're
not going to solve those here at open neeting | aw task force.

But | agree with M. Gould that what we're
talking about is the nethod for collecting those fines. And
as it isright now, it requires the attorney general to go and
prosecute the violation or get a voluntary subnission.

This would flip the -- the burden and basically
adopt sort of a petition for judicial review model where the
fine gets assessed and then the individual is responsible for
contesting it through a court if they so choose. |'mhearing
sone opposition fromthat in the south.

M. Lipparelli had a solution proposed | believe
that seened to have some attraction.

Just neant to refocus our discussion back to the
question at hand, which is should the Attorney Ceneral's
Ofice be forced to try to institute the collection or should
we adopt more of a petition for judicial review nodel?

MR LIPPARELLI: Well, if you really want to
col lect the fine what you could do is put |anguage in here
that -- that no public officer may be reappointed or reelected
with an outstanding fine.

MR VASKOV: Geat. No problem
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MR GOULD: |'mnot sure that's constitutional,
but it sounds good. |'mnot sure you can do that in an open
meeting | aw provision.

MR LIPPARELLI: It's an eligibility --

MR GOULD: I'll leave that to Geg. He knows
nore than ne.

MR LIPPARELLI: You're ineligible for office if
you have an outstanding fine.

MR GOULD: Right. But don't you think that
hypot hetical |y goes beyond the scope of the open neeting |aw?

MR GUTHREAU: You' d have open elections |aw

MR LIPPARELLI: You're right. Okay. Never
m nd.

MR VASKOV: Can | ask a question, M. Chairman?
It was a great thought.

CHAIRVMAN OTT:  Yeah, question, go ahead.

MR VASKOV: Do you know of fhand how the total
amount of fines issued -- or civil -- whatever we call them
currently, civil penalties, issued by the attorney general in
the last few years?

CHAIRVAN OTT: | do not. | knowit's not
exorbitantly high, it's not often used.

MR VASKOV: Vhich is why | guess inmy mnd |'m
happy -- I'mfine with the accelerated fines based on
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additional offenses. And if this becones a real problemfor
the Attorney General's Ofice, then | think that they need to
dedi cate whatever resources to collect those fines they think
are necessary.

CHAIRMAN OTT: | understand. M. Lipparelli, you
had a notion that | think had some support, or at |east a
concept of a notion.

MR LI PPARELLI: M. Chairman, ny notion was to
strike all the -- all the provisions of new paragraph 5 or new
subsection 5.

MR RITCHE 1'll second.

CHAI RVAN OTT: Mtion from M. Lipparelli.

Second fromM. Ritchie.

And would that in effect bring back the sections
that have been renoved from subsection 5 as wel|?

MR LI PPARELLI: Yeah, | guess it would if you
think --

MR VASKOV: It would have to.

MR. GOULD: Yes.

MR LIPPARELLI: | don't know, does the attorney
general need authority to file a civil action or could he just
doit? | don't know, it --

MR GOULD: | think part of the existing |anguage
was that it had a -- didn't it have a -- like a statute of
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repose type of -- | don't know what's in the existing one, but
to me you don't want to wipe out the time [imt in which that
can be done.

CHAI RVAN OTT:  Yeah, | think we were allowed to
doit within a year.

MR GOULD: Right. So --

MR VASKOV: Yeah, just for the record,
Ni ck Vaskov. | think the only -- | think if you just go back
to the original language in 5 the only thing you woul d need to
add is at the beginning, the attorney general may recover the
adm ni strative fines.

CHAI RVAN OTT:  Yeah, and that |anguage is in the
precedi ng paragr aph.

MR VASKOV: In 4.

CHAIRVAN OTT: Right. Okay. |Is that the notion
as we've understood it?

MR LIPPARELLI: M. Chairnman, let me restate it
soit's nore clear.

| -- | nove to strike the proposed new | anguage
in subsection 5 consisting of the follow ng, a menber of a
public body assessed an administrative fine pursuant to the
section may contest the fine and retain the existing |anguage
authorizing the attorney general to bring a civil action
within -- you want the six nonths?
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CHAI RVAN OTT: W have one year right now. |
prefer one year.

MR LIPPARELLI: Wthin one year.

MR GOULD: I'mfine with that.

CHAIRVAN OTT: (kay. And that would be one year
within the date the action is taken in violation?

MR LIPPARELLI: Yes.

CHAIRMAN OTT: GOkay. So basically removing those
new changes. And that was seconded by M. Ritchie.

Any discussion on that?

Hearing no discussion, all those in favor say
aye.

Al'l opposed?

The chair will be a nay on this, but it"ll be out
voted. So thank you for the conversation on that.

(Motion carries.)

CHAI RVAN OTT: Mving to subsection 6, M. Gould
I's about to endorse this.

MR GOULD: |'mgoing to raise something that is
a real concern of mne, and that is under sub B. | understand
we had this discussion last July, the idea here was to put the
attorney on the hot seat to have to put his or her position in
writing.

| just want to make sure that we're not violating
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attorney/client privilege by putting -- requiring an attorney
toput it inwiting what he or she provided the | egal advice
to. And we had a whole discussion in July, I don't know how
that translates here about is there still a provision in this
revision, this revised bill that you' d have to notify the
state bar if you've determned that there was wong advice
given? Remenber that was in here originally. Ws that
stricken?

CHAIRVAN OTT: | don't believe --

GOULD: O is that sonewhere el se?

VASKOV: It was in this.

GOULD:  Pardon?

VASKOV: It was in the pre-bill rescission.
. GOULD:  Right. But it's not in this.

CHAIRVAN OTT: | don't believe that made it in.

MR VASKOV: Ckay. Go ahead.

MR GOULD: | just ant to -- I just think we need
to think about it. I'mnot sure what the answer is that we're
not putting in a position where he she has to violate
privilege in order to satisfy this.

CHAI RVAN OTT:  So Deputy Attorney Ceneral

233D

Geg Ot --
MR GOULD: If they gave it in an opening
nmeeting. |If they gave -- like if | give advice in an open
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nmeeting, that's on the record, | don't have a problemwth
that. But I'mnot sure | want anything I may have discussed
outside of that in an attorney/client context.

CHAIRMAN OTT:  So --

MR GOULD: Now I'min a position where if
don't opine to that |'ve somehow thrown ny menber under the
bus.

CHAIRMAN OTT: | think that's a valid concern.
This section was attenpting to give sone safe harbor to
nmenbers who act based on the advice of |egal counsel

The concern is then these provisions also put
pressure on |egal counsel to provide a shield to the menber
for advice that was -- may not have been given in a public --
public body -- or in a public neeting.

So, | guess the question is one, do we want to
give that protection to the nenber of the public body
explicitly or is it already inplied through the other
provisions of case law and provision of the open neeting |aw?

And if we do want to give that protection
explicitly, is the | anguage of A and B the right way to do it
or is it problematic?

So | guess the first question is whether we need
to do -- to provide this protection explicitly. M. Gould?

MR GOULD: Al right. | -- I amthinking that
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what if you kept A but elimnated B?

MR VASKOV: Yeah.

MR LIPPARELLI: | would support that.

MR VASKOV: Yep. For the record, N ck Vaskov.
| think that is essentially the way the safe harbor and the
ethics | aw works.

MR GOULD: Right.

MR VASKOV: Now, | will say that | have a little
bit more confort in the ethics |aw safe harbor because at
| east then in theory you're giving the advice to an individual
and not a public body. But I'mnot sure that's determ native
for ne.

But certainly elimnating the requirement in B
that the attorney acknow edge it elimnates ny concern about
undue pressure being placed on the public attorney for the
public body to shield a nmenber froma potential violation of
the open nmeeting |aw.

MR GOULD: |'mokay with that, M. Qt. | would
say the same thing | said in the ethics discussion, and that
i's, you know, | can protect nyself, I'"mnot going to |et
anyone pressure me into giving advice that |'mnot confortable
giving, but | think if you take out B, and | woul d make a
motion to that effect, and |eave in A vyou' ve acconplished
what you wanted to acconplish.
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CHAIRMAN OTT:  So before | give ny -- does
anybody have a second to that motion to just remve B from
subsection 12?

MR LIPPARELLI: Second.

CHAIRVMAN OTT: Ckay. Seconded.

I'I'l open the discussion. | think -- | think the
concern is there that the public -- that the public attorney's
going to be pressured regardl ess of whether B exists. B
probably ranps up that pressure by saying you need to give
that acknow edgement in writing.

Wthout B --

MR. VASKOV:  Yes.

CHAIRMAN OTT:  -- you still have the defense for
the menber of the public body and they would -- they would be
able to establish that they received that |egal advice, one
way would be if the advice was given in a nmeeting, that would
be very clear

If the advice is not given in a neeting, they

could just say | relied on the advice of ny counsel. | don't
know how nuch that is going to be worth if the advice is not
documented in a neeting. | imagine that our office would

still want to verify that. W would probably ask the attorney
did you give this advice. And I'mnot sure how that woul d
play out.
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MR GOULD: Well, you can ask that -- excuse ne,
you can ask that, Nick, if the client, in this case the public
body, waives the privilege.

MR VASKOV: Yeah, but the inportant part there
is the public body, not the individual --

MR GOULD: Right --

MR VASKOV: -- who's being --

MR GOULD: -- but that's -- that's howit is
right now.

MR VASKOV: Right.

MR GOULD: | can't imagine many situations where

|'mgiving advice that's not being given in an open neeting on
the record --

MR VASKOV: Yeah.

MR GOULD: -- related to the open neeting |aw.
Because the violations occur in the realtine.

MR RITCHE Yeah,

MR GOULD: O the alleged violations, you know,
whether it's -- whether it's because -- and we do this. W
encourage menbers to stop the discussion because they're going
adrift, we've had nenmbers who --

MR VASKOV: Fight us.

MR GOULD: -- fight us and say we vehenently
disagree. |It's their violation at that point. But | can't
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i magi ne that we would go into a conference and talk about, you
know, whether or not they violated the open neeting law. It
just doesn't happen.

So that's why | was okay with A without B

CHAIRVAN OTT:  And | think 1'mokay with A
without B as well talking it through the ramfications.

| don't know that if it's perfect, | don't know
that | have a perfect solution, but | think that's -- that's
as acceptable -- that's an acceptable solution to ne.

Does anyone el se have coments? M. Ritchie?

MR RITCHE | -- | can't renenber when -- a
menber of the public body response is. Is that by affidavit
or is it sworn declaration or is it just a statenent, | can't

remenber that?

CHAI RVAN OTT: |'ve seen both, depending.

MR RITCHE Because see, if it's a sworn
declaration | say ny attorney provided this to counsel. As an
attorney we have a duty of candor; right? W would have to
say we can't facilitate a fraud and so we could -- obviously
that's the response usual ly goes through our office, we would
see that, we'd go fromprivately and say you're saying | gave
you this advice. | do not recall that occurring.

Do you want to refresh my nenory or retract that
statenment? Because if you bring that forward | don't have a
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duty to disclose, | did not give that counsel. That m ght
address your concerns.

CHAIRVAN OTT: Yeah. That's a -- that's a --
that's an excellent point.

MR RITCHE | agree with you. Sonebody says
well, nmy attorney told ne that, we need a little bit nore than
that .

CHAIRMAN OTT: Yeah. [Is there any other
di scussion about this motion? [|'Il call the question then
All those in favor of striking subsection Binits entirety
say aye. Any opposed? Abstention the chair will say aye as
wel | .

MR RITCHE So we're going to strike A because
there's no B anynore; right?

MR LIPPARELLI: The letter A

MR RITCHE Yeah,

CHAIRMAN OTT:  So A would just come up -- yeah
yeah, nost likely. 1'Il leave that to the LCB
professionals --

MR RITCHE -- the nedical professionals.

CHAI RVAN OTT:  Yeah. But B, the language in B
we'll leave, the language in Awll stay. Thank you for the
di scussi on.

MR GUTHREAU: Before we nove on
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Vincent Guthreau for the record. | think nost of ny concerns
have been addressed and | voted support. The ones that we
changed. | have to go. But yeah, | guess we'll |ook forward

to the final version of the amendnent.

So, yeah, | won't be able to hear the vote on the
final -- final piece, | guess.

CHAI RVAN OTT: \Well, thank you again, M.

Qut hreau, for your contributions both on and offline. It was
super hel pful .

MR CGUTHREAU:  Yeah.

CHAIRVAN OTT: | will -- ny intent is to take a
vote of the public -- of the task force to get an endorsement
of what we have

MR GUTHREAU:  (kay.

CHAIRVMAN OTT: What we have changed today. |
wi Il certainly notify you of the results of that vote and
circulate a copy of the final ones.

MR CGUTHREAU: That woul d be great.

CHAI RVAN OTT: And give you an opportunity to
talk to ne about any changes that you think --

MR GUTHREAU: | think -- just for the record,
think most of what |ocal governnent's concerned is at |east
our menbers have been satisfied in this. | nean, there's
still a couple issues, but we can maybe take those up
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separately. But | think as a whole it's probably -- it's much
better than it was. So good work.

CHAI RVAN OTT:  Thank you for those comments. And
just so the conmttee is clear, the intent is to make these
amendment s before the first hearing before the subcommttee
and then go through the normal |egislative process.

So this is not the end of the road, it's an
attenpt to get a really good product before we start. So
t hanks again, M. Cuthreau.

MR CGUTHREAU: You're wel cone. Thanks.

CHAIRVAN OTT: So the -- and | think that really
got us to the end of kind of the real substantive issues.
There are changes in the remainder of the sections that
include the insertion of or draft mnutes as applicable. That
really references the draft mnutes that we tal ked about |ast
time. | think it was in Section 6.2D, which we struck

So, | think for consistency sake it woul d make
sense to strike the remainder of the changes after Section 13,
but 1'm happy to be opposed if anybody disagrees with that.

MR RITCHE 1'd so nove --

MR GOULD: So noved

CHAIRVAN OTT: Ckay. I'Il give M. Ritchie the
nmotion. We'll count M. CGould as a second.

Any discussion on that?
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Al those in favor say aye.

Any opposed?

Okay. That notion carries. Chair is an aye as
wel | .

(Motion carries.)

CHAI RVAN OTT:  That concl udes what | understand
Is the -- the revisions of the bill

Before | nove on to trying to get a nmotion in
support of the bill in principle as it is now, does anybody
have any other issues that we haven't raised that we had some
concerns fromthe public?

V¢ had speakers fromthe ethics comm ssion |ast
time, | think we addressed their concerns. But is there
anything that we have left out that anybody wants to bring up.

MR VASKOV: M. Chair, could | bring up one
issue? And if nobody else finds this concerning we can
qui ckly move on.

| am | ooking at NRS 410. 033, which is the
requi rement on notice when you're going to consider the
character, msconduct, competence or health of a person. And
| think it's also 241.030

| have |ong had concerns about this section
because it -- | think it can be read to require us to provide
notice even when we're doing things Iike bringing public

Capitol Reporters





O 00 N O O & W DN -

NI I R R R R e e e e e e e S
B WONPEPF O OOO®WM~NOOU B~ WRNDRER O

Page 106

recognition to folks in public meetings.

For instance, do | need to provide notice to an
i ndi vi dual who's on the agenda, for instance, a 13-year-old
who is getting the mayor's honor roll certificate because
they're getting that because of their good character.

| know Dean and | battled this a fewtinmes for
the sytem Lots of times we're just giving public
recognition, we're not intending to have a substantive
di scussion about their character, yet the recognition is
because of their good character.

MR GOULD: M. Ot, if | could add, we do get
this. W just, for exanple, just posted an agenda yesterday
for the Board of Regents who were nomnating several people to
receive our distinguished Nevada award. | get favors from
them as a manner of custom

Because even though it's a positive thing, the
way the |aw reads we have to get that waiver or serve them
which we don't serve in that kind of situation, but because we
wi Il be discussing their character, whether it's good or bad.

So --

MR VASKOV: For the record, N ck Vaskov. Dean
and | have both been in a situation where we woul d never |
think allowthem-- in ternms of recognition to discuss a
negative aspect of their character when the intention is to
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give an award.

MR GOULD: But we do give the waiver sign to
content. We don't think it's the way it's worded right now, |
bel i eve we have -- Nick does too.

So, it's not the end of the world, it just seens
alittle -- people will come to nme and say really, | have to
sign this even though you're giving me this prestigious award.

CHAI RVAN OTT: So ny concern with -- and | agree,
that's a -- that section is not -- it can be read expansively
to include discussions of positive character.

My concern is that if we're limted to
di scussions of negative character or m sconduct or conpetence,
it mght be alleged that the public body was prejudging
someone' s character or conpetence before the itemwas raised

MR VASKOV: Nick Vaskov for the record. M
t hought, M. Chairnman, was just adding some sort of |anguage
that woul d nmake an exception for honorary awards and then
limting the discussion to any positive characteristics of the
i ndi vi dual .

MR LIPPARELLI: So, M. Chairman, in
subsection -- in Section 241.033, at the very end there are
exceptions in subsection 7 for the purposes of this section a
nmeeting held to consider enployment and casual tangenti al
references to a person are already exceptions, we could add a
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third of subsection Cthat it doesn't apply to acconmodati ons,
recognitions, proclamations --

MR VASKOV:  Awar ds.

MR LIPPARELLI: -- awards.

MR VASKOV: Nick Vaskov for the record. That --
that's exactly the kind of exception | would [ike to see in
the | aw.

CHAIRVMAN OTT:  So which section were you in
M. Lipparelli?

MR LIPPARELLI: 241.033(7).

CHAIRVMAN OTT:  So we woul d be adding a sub C or
woul d we be adding sonething within B?

MR LI PPARELLI: Either way.

CHAIRVMAN OTT: Does anyone feel confortable with
a notion or -- what were the classes we were talking about,
honorary recognition or -- what were sone of the things that
needed to be --

MR GOULD: Awards. Awards. | would throwin
tenure because, for exanple, this meeting comng up we have
many individuals getting tenure. | have to get waivers from
80 people, a hundred people all over the systemjust so their
nane can be on an agenda saying they're going to granted
tenure.

M RITCHE M. Ot?
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CHAI RVAN OTT:  Yes, sir

MR RITCHE Could we -- could we actually
expand that to right now B is casual or tangential references
during closed meeting? Could we do that during an open
neet i ng?

Because sonetimes they' |l be a public coment
like we -- you know, we appreciate what the fire departnent
didin fighting that fire, then the board will say yeah,
they' ve done a great job and, you know, Chief Isley was out
there on scene and did a great job. Technically we are again
tal king about their character.

It"s -- | think we all understand what we're
trying to do, but maybe bring that casual tangential reference
into an exenption. If -- if -- | think we all agree if the --

the agenda itemis to consider disciplinary action or
sonething -- we all understand you need to provide those.

But if it's kind of off the fly, boy, you did a
great job or you did a horrible job, it's -- it wasn't
agendi zed for action.

CHAIRVAN OTT: So that's a great comment and that
woul d be a change to subsection B. | don't know that it
addresses the honorary awards, but it may be that we need to
do both.

MR LIPPARELLI: M. Chairman, let me throwthis
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out for consideration, and maybe I'|l |earn something. What

i f we struck the word -- what if he struck the word character
fromthe entire section? | nean, do we really think that
public bodies should be exam ning the character of people, is
that even appropriate?

V¢ have al |l eged m sconduct, professiona
conpet ence or physical or nental health as categories of
things that public bodies may need to do fromtime to tine,
but what if we took character out would we [ ose anything?

CHAIRVAN OTT: |I'mtrying to think of the
di sciplinary provisions that you can take soneone --

di sci pline sonmeone for

MR GOULD:  Yeah.

CHAIRVAN OTT: And see if there's anything there
that would not fall into professional conpetence, m sconduct,
or any of the other provisions. That's ny concern with doing
sonething in that section.

MR RITCHE M response to that is normally if
you're going to be take action against someone it should be in
the code of conduct, personnel regulations.

MR LIPPARELLI: Right.

MR RITCHE So that would be alleged m sconduct
violation of policy.

MR LI PPARELLI: That would be a violation of
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policy or msconduct, it's not character
MR RITCHE It's not character. It can also be
related to character, but it's within your personnel regs.
CHAIRMAN OTT: There are certain |icensing boards
have the ability to discipline a menber for inmoral or

unpr of essi onal conduct. |'mguessing maybe that fits into --
it wouldn't be conpetence | don't think because you coul d be
imoral and still have conpetence

MR VASKOV: M. Chair -- Nick Vaskov. | think
we have the same concerns because certain privileged business
license the character of the person that would be getting the
license actually is at issue.

MR LIPPARELLI: GOkay. Well, | would wthdraw
the suggestion, let's refocus on the exception section and see
if we can have a litany of things that are accepted. |['ve

t aken sonme notes, honors, awards, tenure, acconmodation. Does
that cover it?

MR VASKOV: And other matters of symbolic
recognition.

MR GOULD: Positive synbolic.

MR LIPPARELLI: Al right. "Il try a motion if
you' re anenable, M. Chair.

MR RITCHE \Well, that addresses C. What about
B? | like -- | don't know who brought it up, but just review
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-- strike the reference to a closed meeting, just say any
casual or tangential reference, whether during an open neeting
or closed meeting.

MR LIPPARELLI: GCkay. M. Chairman, | nove that
we amend NRS 241.033(7) to remove the word or closed from
paragraph B and to add a new paragraph C that provides honors,
awards, tenure, accormodations and other matters of positive
recognition are not subject to the notice requirenents
ot herwi se inposed by this section.

MR VASKOV: I'Il second.

CHAI RVAN OTT: Mtion and a second.

Further discussion?

MR RITCHE Any concerns, M. Qt?

CHAIRMAN OTT: | actually don't have concerns,
understand the concerns that have been raised. | think that
this tries to carve out some of those positive recognitions
that were not intended to be swept up in 241.033.

| think it's intended to do two things. Gve --
well, | think it's kind of primarily to give someone notice
when they're going to be discussed in a negative manner for
disciplinary provisions. And it probably is alittle bit too
broad and | think this is a reasonably good way to carve out
sone of those nost conmon areas.

So | feel pretty good about the solution
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Any ot her discussion?

Al those in favor, aye?

Any opposed?

Abstentions?

Chair is an aye as well. So thank you for that
suggestion, M. Vaskov and M. Lipparelli and M. Ritchie for
providing a solution.

(Motion carries.)

CHAI RVAN OTT:  Any other additions before we
consider this as a whol e?

MR RITCHE Are there any areas of concern from
the AGs thing, frequent flyer problens?

CHAI RVAN OTT:  So the concerns that we had
think were largely addressed in a couple of the changes that
we nade before you arrived

One was a concern that M. Story raised |ast tine
regarding facilities, that's something that has been an issue.
V¢ adopted the | anguage that -- this |anguage actually that --
| proposed it kind of carves some |anguage from our neeting
| aw manual into 241.020.

The other area of concern was being able to
decline to prosecute bad faith actions for people who are
filing conplaints against boards that are unrelated to. That
| anguage was al so adopted for insertion. Those are the two --
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two areas. And then along with the other provisions of the
bills. So I'mpretty confortable at this point.

M RITCHE Ckay.

CHAIRVAN OTT: M. Could indicated earlier that
he didn't have a chance to reviewthe red line that | had done
fromthe prior session.

Before | ask for a vote on all of the changes
that we've nmade in this neeting and in 230 -- or in the
January 30 neeting, would we like to take a brief recess so we
can review what | did previously or do we feel good plow ng
ahead?

M. CGould, yes.

MR GOULD: Yes. Since |l raisedit, | did have a
chance to [ ook through while in between. And |'mconfortable
with everything | read. |'mjust -- and |'mconfortable
voting at this point because | think it's been a very
constructive -- both neetings have been very constructive and
| want to conplinent you on that.

I's there some way we could vote and then if
there's something that maybe when the final version cones out
that we really -- that anyone thinks is just not consistent,
not to reopen, but is not consistent with what the mnutes
reflect was discussed that we could at |east notify you?
That's -- that's really all I"mworried about.
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I'mnot -- | -- | didn't see anything that --
that | said no, no, no, that isn't what we did, | just want to
make sure we have a few mnutes to make sure ny notes and your
changes jive.

CHAI RVAN OTT: Absolutely. | think that's
conpl etely reasonable to give you the opportunity to correct
any of -- errors that | made. |'ve been known not to be able
toread ny own handwiting at times. So it's a reasonable
request.

So do you want to take a few mnutes before we
get to a final vote or would you like to proceed with a
di scussi on now - -

MR GOULD: No
CHAIRMAN OTT: -- with that understanding?
MR GOULD: |'mfine with that caveat. |'mfine,

M. Ot, because, you know, |I'mconfortable that if there is
sonething that's just mssed or wong that you'll be open to
hearing it. ['mnot seeing anything at this point.

CHAIRVAN OTT: No, | appreciate that. And |
think that what I'd like to do is get a vote on the bill as
amended and be able to send those anmendments to LCB and be
able to express that we've worked through these issues with
nul tiple task force meetings and the task force hopefully has
endorsed the bill.
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That doesn't nmean that you all can't come to with
me wth specifically clerical issues where | may have m styped
sonething. But also with substantive issues where you say you
know what, | supported it, | voted in favor of it, but I feel
like | need to testify on these issues because, you know, ny
client has a specific concern.

So | would not hold any of you against, you know,
sone justification about any -- or testinony about any
specific matter in here.

And we will have nultiple -- nultiple hearings.

MR GOULD: I'mfine. I'mfine with that.

CHAIRVAN OTT: (kay. Having said --

MR MOORE: This is Andy More fromCity of North
Las Vegas for the record. | just wanted -- procedurally are
we going to approach it as the entirety of the proposed bill
or are we going to do it by section?

Just because | don't feel confortable obviously
voting for ones that | wasn't at the neeting for because | was
out. So | don't knowif you want to do it section by section
or how do you want to handle that.

CHAI RVAN OTT: M preference woul d be --

MR MOORE: | would just abstain on those ones.
| didn't participate in the meeting at all.

CHAI RVAN OTT:  So ny preference --
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MR MOORE: So we --

CHAIRVAN OTT: Go ahead, M. Mbore.

MR MOORE: |'msorry. | was talking over you, |
apol ogi ze.

CHAI RVAN OTT: That's okay. M preference woul d
be to take one vote on the entirety of it. Because we've gone
through every -- every change in the last two meetings and
either made a nodification or left it asis. So | think to go
through it vote by vote again would be a problem

If you feel the need to abstain because you
weren't at the last neeting, | would appreciate it if you had
sone comment about what we did today whether you fee
confortable with those changes. And then | would --

MR MOORE: | was at the |ast nmeeting, | was just
saying -- because | know that we covered Sections 1 to 8 |ast
meeting, | think we started Section 9 today.

| just mssed the discussion on Sections 9 and
10, but everything else | was here. So |'mconfortable with
moving forward, | was just wanting to know procedural |y how
you were going to handle it.

CHAIRMAN OTT: Yeah. So that's -- well, that's
ny preference, does anybody el se have a different preference?

MR LIPPARELLI: So M. More mssed the
di scussion about the redistribution of tax revenues to cities
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in Section 8 and 9.

MR RITCHE Vote for that.

CHAIRMAN OTT: |'mtrying to remenmber what 9 was,
that was the extension, we did nmake sone significant changes
t here.

Vell --

MR GOULD: (One thought.

CHAIRVMAN OTT:  Yes, M. CGoul d?

MR GOULD: Perhaps have M. More when he votes
just abstain on the changes that were made on January 31st |
think it was or 30th so that he can on the record say | wasn't
there, but he can still vote on the ones --

MR MOORE: | nean, | was at both neetings, it's
just the particular sections today.

MR GOULD: On, today.

MR MOORE: Yeah, | walked in late so | don't
know what was di scussed.

MR GOULD: On, okay. | m sunderstood you.

CHAI RVAN OTT: That was the best part of the
nmeeting. |'msorry you have mssed it.

Let's do this. Let's take a vote on the entirety
of the bill with all of the -- all of the changes and see if
we can get an endorsenent that way.

| would be happy to talk offline with you about
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what happened in 9 and 10, submt a -- once we get a fina
revision obviously we'll send it around. And if you don't
feel confortable voting on the entirety of the bill because of
you weren't present for part of that today, we'll see if we
can get to the vote with your abstention

MR MOORE: That's totally fine. Thanks.

CHAIRMAN OTT: Gkay. So, does anybody have any
further discussion or conment before | ask for a vote for
endorsement of the bill as anended in the past two weeks?

M. Karpel ?

MR KARPEL: Just wanted to state for the record
that, you know, a lot of the motions | didn't vote one way or
the other on and I'mnot going to vote on the bill inits
entirety either. Ether because | just don't understand
enough about the bill yet, the entirety of the open neeting
act or | don't know the position of my menbers.

So I"'mhere to learn and |'ve learned a | ot and |
appreciate it and 1'll leave it at that.

CHAI RVAN OTT: | appreciate that disclaimer. And
| appreciate your participation as a menber of the press as
wel | .

Certainly, a crucial stakeholder in open neeting
law is the press and their ability to participate and to
understand the goings on of public bodies. So | appreciate
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your participation even if you're unable to vote and thank you
for that. And to Angie too who's not here.

Anybody el se have comments?

MR LI PPARELLI: You ready for a notion,

M. Chairnan?

CHAIRVAN OTT: |'mready for a notion,
M. Lipparelli.

MR LIPPARELLI: M. Chairman, | nove the open
nmeeting law task force endorse the changes made in the |ast
two public nmeetings to the text of -- what's the bill nunber?

MR RITCHE AB70.

CHAI RVAN OTT:  AB70

MR LIPPARELLI: AB70 with nmenbers reserving the
right to notify the Attorney CGeneral's Office of clerical and
m nor changes to the final draft when it's produced.

MR RITCHE 1'll second.

MR MOORE: Thank you.

CHAIRMAN OTT: So we have a notion for
endorsement of the bill as anended at the last two sessions
and a second.

Any discussion before we vote? Al those in
favor say aye.

Any opposed?

Abstentions?
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| know M. Karpel and M. More are going to
abst ain.

MR KARPEL: Yes.

(Motion carries.)

CHAI RVAN OTT: (kay. Fantastic work. | really
want to thank you guys for taking the tinme out for two
nmeetings and all the ones that | wasn't at before. It really
did -- did yeoman's work.

From here, | will take these, incorporate them
into another revision. |'ll send that to LCB and al so send it
to you all as well.

And |'m happy to discuss any further clerica
i ssues or other issues that -- that we need to as we go
through the process.

I'I'l also let you know when this gets schedul ed
for a meeting for testinony.

So having said that, | wll close that agenda
itemand nove on to our second public comrent.

| believe Ms. De Fazio and Ms. Lohman are still
on the phone. W don't have any public here in Las Vegas.

Do you have guys have any public in Carson -- or
in Las Vegas you have M. Voltz

So, M. Voltz, you mssed the first public
comrent. Would you like to make public coment before we go
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to the phone for Ms. De Fazio or M. Lohnman?

MR VOLTZ: No, thank you.

CHAI RVAN OTT: kay. Thank you for attending,
M. Voltz.

Ms. De Fazio went first in the beginning.

Ms. Lohman, would you like to go first this time? You may
still be on nute.

MS. LOHMAN:  (Tel ephonical |y indiscernible.)

CHAI RVAN OTT: (kay. M. Lohman, are you
present?

It appears that Ms. Lohman is no |onger present.
So the only nenber of the public that we have left is
Ms. De Fazio.

Ms. De Fazio, if you could try to take yourself
off of Bluetooth so the court reporter can keep up with you
woul d appreciate that. But the floor is yours. M. De Fazio.

MS. DE FAZIO Cnh, I'msorry. | just find the
nute bottom For the record, Angel De Fazio. 1've been
extrenely reserved in making comments during these last two
nmeetings, but today | really finally reached ny tol erance
| evel .

| had made some extremely salient coments
regarding adjustnents that were discussed with other menbers
of the public. And | incorporated their input into ny
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conments, which took way too nmuch of ny time to prepare them
and appear to be several. And as usual, this body like every
ot her public body ignored them

So, fidelity is nowoff the table and it's time
to take the bull by the horn. ['ve had this saying for years,
all these meetings are just a dog and pony show.

They use verbiage that attenpts to convey concern
when, in fact, it does just the opposite. The chronic way
described upon the chair and is not standardized, it's cause
for too nuch variability and potential harmto the public.

Soneone nentioned if an agenda item garnered a
| arge turnout how does that remove and put on another date,
whi ch shoul d have been approved as it's conmon -- at the PUC
to renove an itemfor a later date

You' re making the assunption that the chair is
psychi ¢ and determ nes how much of a larger than anticipated
turnout. And their concept of an acceptable venue is the end
all.

There is nothing that precludes a rescheduling
for an even greater capacity venue rather than just going
forward with their interpretation of acceptable capacity and
allow it to proceed and basically to hell with the public
bei ng acconmodat ed.

In Aark County there was | think the meeting
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addressing the gender back pass through commssion (sic.) that
they reschedul ed the neetings to address the larger turnout.

Sonetines it takes a no holds bar PR canpaign to
bring this issue to a greater audience so they can see what is
being done by Hillsberg Group that is supposed to generate
guidelines for this facade said commonly referred to as an
open neeting.

Doubl e di ppi ng apparently is deenmed acceptabl e
causi ng unsuspecting nenbers of the public to be extorted when
they have already paid for service.

Now, I"'min a town fromBrooklyn and | don't even
think the boys at the thought of this knew thoughts of ill
gotten gains, aka the repetitive payment to a court reporter

The funds that the AG can unilaterally dismss a
conplaint has a chilling effect on the rights of the aggrieved
party to get the (telephonically indiscernible) investigation
into their grievances.

This overtly confers that the AG has the |atitude
to say nah, | don't think this should be investigated or they
may have some sort of connection to the body in question.

It"s common know edge that everyone saying
unbi asedness there is too nuch collusion and protection of
si ster agencies.

Way too nuch of the good old boys network and
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nepotismthroughout the state. You still have not protected
the disabled. You are conservatively discrimnating against
nonphysi cal disability and again today refused to make it
equal by renoving a single word, which was physical.

Yet you keep bringing forth and concerning ny
ongoi ng assertion you are saying you want participation from
the public, but you ignored the coments.

Sonme people really aren't into verba
mast urbation, which this entire concept of public comrent is
predicated on. And | feel that you either need to fully act
inthe public interest and nake it equal or just drop the
entire task force as it is biased because nost of today was
nitpicking to find nore work, nmore ways to cloak the public
entity.

Thank you.

CHAI RVAN OTT:  Thank you, Ms. De Fazio. And you
weren't here, but we did post your e-mail that you sent to me
on February 9th as support docunentation, that's available to
the menmbers and al so available to the public. And |
appreciate the two conversations that we've had over the past
week about some of your concerns.

So thank you for that. | note that the commttee
did not necessarily take those concerns up. But nonethel ess,
| appreciate your willingness to devote your tinme and effort
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to speak with ne and to - to provide the conmttee with --
wi th insight.

Any other public comment on the phone? Ckay.
Having heard none, | will adjourn this neeting as all of our
busi ness is conpleted.

Thanks again, everybody, for your work and you'll
be hearing fromnme soon.

MR RITCHE Thank you so nuch.

CHAI RVAN OTT:  Thank you.

(Proceedings concluded at 11:55 a.m)
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STATE OF NEVADA )
) SS.
CARSON CI TY. )

|, MCHEL LOOM S, Court Reporter for the State of
Nevada, Open Meeting Law Task Force Committee, do hereby
certify:

That on Thursday, February 14, 2019, | was
present in Carson City, Nevada, for the purpose of reporting
in verbatimstenotype notes the within-entitled neeting;

That the foregoing transcript, consisting of
pages 1 through 126, inclusive, includes a full, true and
correct transcription of ny stenotype notes of said neeting to
the best of ny ability.

Dated at Carson City, Nevada, this 2nd day of
March, 2019

M CHEL LOOM S, CCR #228
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1 STATE CF NEVADA 1 CARSON CITY, NEVADA, THURSDAY, FEBRUARY 14, 2019, A.M. SESSION
2 NEVADA COFFI CE OF THE ATTORNEY GENERAL 2 -000-
3 OPEN MEETI NG LAW TASK FORCE 3
4 TRANSCRIPT OF PROCEEDI NGS 4 CHAIRMAN OTT: Okay. Mr. Gould, can you hear us
5 VI DEO- CONFERENCED OPEN MEETI NG 5 down south?
6 CARSON ClI TY/ LAS VEGAS, NEVADA 6 MR. GOULD: | can. Thank you Greg
! FEBRUARY 14, 2019 7 CHAIRMAN OTT: Okay. Fantastic. Angel and
8 8 Linda, can you hear us on the phone?
9 Present in Carson City: G eg \%ééo?p&%/hﬁtégg,ne Gener al 9 MS LOHMAN Yes.
10 ho arPRar el \WBress |10 CHAIRMAN OTT: Was that Angel or was that Linda?
11 Doug Ritchie, DCDA 11 MS.LOHMAN: Linda.
12 Present Tel ephoni cal I y: Angel De Fazio 12 CHAIRMAN OTT: Okay. Angel, can you hear us?
13 13 MS.DEFAZIO: Yes. Thank you.
14 Present in Las Vegas: N?:?(ar:/ag%lv,m o"\jtsyEAttorney, 14 .CHAIRMAN OTT: Okay. Great. It being 9302, |
15 aHenderson . 15 will call the January -- or the February 14th meeting of the
y More, City Attorney, ;
16 o Orth Las vegas 16 open meeting law task force to order.
od Story, Executive Director R K
17 ACLU _ 17 Wewill takeroll of whois present. | see
Fred Voltz, Public X K
18 18 Mr. Karpel herein Carson City.
19 19 MR.KARPEL: Yes.
20 20 CHAIRMAN OTT: Mr. Guthreau, also in Carson City.
21 21 MR.GUTHREAU: Yes.
22 22  CHAIRMAN OTT: Mr. Gould down south in Las Vegas.
23 23 MR.GOULD: Yes.
24 Reported by: Mchel Loonis, RPR |24  CHAIRMAN OTT: On the phone we have Linda Lohman.
Page 2 Page 4
; ACENDA 1 Ms. Lohman, are you with an association or are you just a
2 2 privateindividua ?
Lo @Il to order/Roll Gl ° 1 3 MS.LOHMAN: Privateindividual.
: 2. Public Comment ‘ * | 4 CHAIRMAN OTT: Okay. And also on the phone we
. > PBPEY sohuary SBeM2058 Mg g it e 5 have Angel De Fazio.
4. 2019 OM Task Force Bill Draft Request - Review 13 | 6 MS. DEFAZIO: Yes.
7 and Adoption of Proposed Statutory Amendnents 7 CHAIRMAN OTT: Isthere anyoneelsewho is
8 Mot ons: 43 22245 | 8 present or wishing to participate? Okay. Sounds great.
9 87325931 | 9 Hearing no one, we will proceed to public comment. |
10 10 understand Ms. De Fazio and Ms. Lohman may both wish to take
12 ‘6. Adjournment 126 112 Letustake Ms. De Fazio first. Whenever you're
13 13 ready, Angel.
14 14  MS. DE FAZIO: Thank you. For the record,
15 15 Angel De Fazio. | want to thank Mr. Trout (sic.) regarding
16 16 the minimum time from public comments to be three minutes as
17 17 referenced in his attached comments to this docket.
18 18 | think there needsto be further clarification
19 19 regarding the use of the term "per person” as currently
20 20 written. | do have members of the public who wanted to appear
21 21 asthemselves, aka public citizens.
22 22 Now, what happensif that public citizen happens
23 23 to be associated with an NGO entity such as a business
24 24 officer, director of alicensed entity. They would basically
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be denied appealing to that corporate entity.

So the way thisis phrased currently, a private
legal entity can't tag their chosen representative appear to
express their concerns asit's one or the other, as the same
person could be the most knowledgeable to represent the
entity's opinion. Thus, you are denying either a member of
the public or an entity's right to comment under this
regulation.

The ongoing issue | have is regarding the court
reporter. Page 16, lines 438 to 441 should be changed to "A
court reporter who transcribes a meeting is under no
obligation to provide a copy of any transcript, minutes or
audio recording of the meeting prepared by the court reporter
directly to amember of public at no charge, unless the court
reporter was paid for by a member of the general public, NGO
or private entity outside of the state agency for public body
or commission."

If the court reporter was paid for by any state
entity public board, thisis no longer in my opinion
considered awork product and becomes a public record. Having
aready been paid for viamoney that is paid from the state
genera fund or a public entity budget.

They've been paid via public money by charging
for copiesit appears that they're being unjustly enriched by
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through 233, "Providing a copy of the notice to any person has
reguested notice of the meeting of the public body, request
for notice less than six months after it's made.”

Now, some people may not be aware that there are
two renewabl e periods in February and August. And the way it
reads now, it appears that the expiration of six monthsis
after the initia request is made, which can go past the usual
renewa period. | think something in the language should
clearly represent the query in the August re-request. Thank
you.

CHAIRMAN OTT: Thanks, Angel. Ms. Lohman?

MS. LOHMAN: Yes. My nameis Linda Ann Lohman
and | work for the State of Nevada as an accounting assi stant.
And | was exposed to pesticides and insecticides which caused
me to have multiple disciplines of medical issues. And | won
my social security case as far as, you know, being exposed to
the chemical sensitivity and extreme severe chemical
sensitivity.

So anyway, as far asthe bill is concerned and
accommodations for, you know, phone, you know, calling in by
phone. That'swhat | had to do today because my chemical
alergic reactions are so severe that when | go out in Washoe
County -- let's say their air quality is up to 30, anything
between 20 and 30 | have to wear a mask when | go out.
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having an ongoing stream of revenue from what should be a
single payment of services.

Page 17, lines 443 to 446. The court reporter
has her own video/audio recordation. It should be provided to
the public at no charge if there is no other audio/video
recordation from the public body. Page line -- no, excuse me,
page 9, line 145, Section 6. Remove the word "physical," just
use the word the "facility." You can't pigeonhole a private
facility that neglects other facility.

Mr. Price brought up agood question about
attending the meeting minutes. Excuse me. But the one person
isunable to fulfill the request. The only semi good thing |
could say about the PUC is that they have links on their
records request page stated PUC and executive director has
designated at line 8 of the agency's record official and has
designated X, Y, Z and X, Y, Z as a permanent records
official --

CHAIRMAN OTT: Angel, can | ask you --

MS. DE FAZIO: -- designated record official is
that this would otherwise unavailable be ask.

CHAIRMAN OTT: Angel, can | ask you to wrap it
up? We have a couple minutes here and we do need to move
quickly.

MS. DE FAZIO: Okay. On page 11, lines 229
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And when | get -- when | go places like such as|
went to my pain pill specialist, Sweetwater Pain & Spine last
week and there was a high air quality yellow. And instead of
me calling in and saying that, you know, I'm too sick to come
in, | had to go in because they're very succinct in the rules
and regulations as far as pain pills and things like that.

And so | wasforcedtogoin. Andit takesa
long timeif you cancel to get another appointment.

So anyway, with that being said, | went in and
ended up in achemical reaction. Thisisthe first time my
pain pill specialist had ever seen mein an alergic reaction
where | had to identify to them that | may go into toxic
encephalopathy and my brain may swell and | may haveto lay
down and they may haveto call 911, which they did accommodate
me immediately.

They put mein abed, laid me down and | started
to feel better. And then | spoke with them, got my business
done and was till in amoderate allergic reaction. But then
I went to my son's house and he took me home and | went into a
full-on alergic reaction, which | went to sleep.

Now, this happened many times, especialy with
my -- within my medical provider because they put -- they put
candles and perfumes and everything. And it would be so much
easier if they didn't have to see me and it would be less
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expensive for them to sit there and have a phone consult, just
like I couldn't cometo Carson City because of the chemical
alergic reactions from here to there and then going in the
building.

And thelast time | went and spoke for the State
with aging in front of aging and disability, | wentina
restroom and they had the foo-foo smellsin there. And when |
went to workers compensation when | had my case they had, you
know, foo-foo smellsin there.

And so the problem isis that for me
telephonically or phone or whatever and not having a computer
might | add at my place where | am at and living, | have no
access, nor can | go to the library because I'm allergic to
the library, nor can | go out because | have severe chemical
sensitivity and reactions.

And | do retain adriver's license because the
fact isis| have not been in any -- any type of accidentsin
20 years, nor have | beenin any tickets. And my dateis
clean because | know when | get these alergic reactions |
pull over, | have an air purifier in my car.

And | have my air purifier different grades of
air purifier -- well, not air purifier, mats and stuff with a
bag that | take everywherein my car wherever | go into my
doctor's offices. And sometimes | take my whole air purifier.
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the chemicals are -- the chemical is -- the chemical exposure
israising in the general population due to the fact that
thereisfire, smoke, the fire retardants coming in from
Cdliforniaon top of Nevada's own, you know, inversions and
stuff, so it israising so the general population, alot of
people are going to be chemically sensitive.

And they're not going to be able to just walk
around and do whatever they want because it does cause
neurological damage. It causes, you know, the chemical
damage, you know, with the brain, exposure. It also causes
issues within -- | have COPD now and it's because of the smoke
coming in.

They keep asking me are you smoking, are you
smoking, I'm not smoking, I'm smoking because California and
Nevada fires cause me to have to breathe this. And even with
my mask alot of thetime and an air purifier that's $700 in
my vehicle, | still get sick.

And | approached my general practitioner at
Renown this past -- or within thislast month. | showed her
-- | also told her as soon as | start breathing that stuff |
found out now that my optical isbeing -- having issues.

So | had to go and order --

CHAIRMAN OTT: Ms. Lohman, Ms. Lohman --

MS. LOHMAN: -- glasses, glasses that are
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And -- well, as | got sick at DMV and they have one of those
accommodations that |ooks like a driver's license with the NRS
in there.

They gave me one of those. And you cantell |
wasin allergic reaction. They kept me in there way too long,
my eyeswere all dilated. Luckily my daughter was with me and
took me home.

So asfar asthisis concerned, there are so many
other things because with all of the smoke during the summer,
| really can't go out except to go grocery shopping. | can't
even go to my doctors because | get sick like | just told you.
Even under normal circumstances when there's no smoke, no
inversions | still kind of get sick in -- you know, with the
severity.

So for me and other people, because | do know of
two other chemically sensitive people that comein from
Cdifornia and Susanville that have the same thing that | do
that went to court here in Reno with chemical sensitivity.
And | have -- whenever | wear amask | have people come up to
me oh, what are you doing, oh, | need amask. And | have
educated quite afew people.

CHAIRMAN OTT: Ms. Lohman, if | can ask you to go
ahead and wrap up?

MS. LOHMAN: Yes. | alsowould like to add that
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goggles --

CHAIRMAN OTT: Ms. Lohman, | don't mean to cut
you off here, but you've been going for about six minutes. |
had to cut off Ms. De Fazio aswell. Therewill be a second
public comment period at the end of the meeting. So if you
have more to say, hold on until the end of the meeting. But
we have atight schedule, | need to get going. So thank you
for your comments. And we will proceed now to the next part
of the agenda.

Before we do, | note that we've been joined by
two people in the south, if you guys could just identify
yourselves so you're on the record?

MR. VASKOQOV: Sure. Nick Vaskov, City Attorney
for Henderson.

MR. STORY: Tod Story, Executive Director at ACLU
Nevada.

CHAIRMAN OTT: Thank you. And before | move away
from public comment we had another member of the public join
us up here.

Do you have any public comment or are you just
observing.

MR. GOULD: Yeah. No public comment for now.

CHAIRMAN OTT: Okay. So therewill be another
public comment period at the end if anyone wants to.
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Next agendaitem is approval of the minutes from
the last meeting. Because the meeting was only a couple weeks
ago, January 13, we don't have a transcript yet so we don't
have minutes, we'll move past that to the next item, whichis
the AB170 discussion, the continued discussion from the
January 30th meeting.

Posted on our website, and | believe most of you
or al of you had a copy is my revisions to the bill based on
our last meeting. What | would like to do as far asformat is
give everybody a chance to say if | got anything wrong.

If there isn't, then move on from where we | eft
off last time. And thefirst thing I'd like to do is consider
some additional language that Mr. Story and | exchanged some
e-mails about that went to a concern he raised last time that
we weren't able to get to.

And we do have the room until 2:00. My intention
isto be done by about 11:30. So welll try to -- we'll try to
accommodate that. Does anybody have any questions or concerns
about that procedure | just laid out? Mr. Gould?

MR. GOULD: Ready.

CHAIRMAN OTT: Yeah.

MR. GOULD: Thank you. | just want to make it
for the record that, | mean, | see what you did and I've read
it quickly this morning, but honestly | did not have
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regarding the definition of facilities.

And one of the items that was posted to some new
language that | put together, it's an amendment to NRS
241.020. We have copies herein the north. So it isthe one
right here, Mr. Karpel, the one with the comments.

Do you guys have that in the south as well?

MR. GOULD: (Nodded head.) Yes.

MR. STORY: Yes.

CHAIRMAN OTT: Okay. And just to refresh our
recollection, Mr. Story, correct meif I'm wrong, but the
concern was that public bodies need some way to be ableto
protect against being overwhelmed by activists who can claw
the room, overwhelm the facilities, then claim there's an open
meeting law violation and protect the public -- and prevent
the public body from doing its work.

Our open meeting law manual has some language
that talks about facilities being large enough to accommodate
the public in light of reasonably anticipated attendance.

So what | attempted do with this sectionisto
insert that into NRS 241.020, say that public bodies need to
attempt to hold proceedings in facilities reasonably large
enough to accommodate the anticipated audience. But then also
give them the protection that if they take that step it would
not be aviolation if they anticipated less members of the
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sufficient time from yesterday until now to go back in my
notes to make sure everything was -- you know, seems
acceptable.

From what | read this morning, there was nothing
that jJumped out at me, but | just want to put that caveat.
Because | wish we had had alittle moretime. | understand --
not saying this to be critical, but, you know, if you're going
to ask usto say thisis okay, I'm not prepared to do that
today.

CHAIRMAN OTT: Okay. | understand that. And so
I will represent to you that -- that all | did was transcribe
exactly the -- the changes that we made at the last meeting
into this. 1 would like to get a vote on the -- the final
bill at the end of an endorsement. If you're not prepared to
-- to do that today, | understand.

L et's move through what we have left and see how
much time we have and maybe we have enough time to take a
break and do alittle bit more thorough review before that.
Thank you for that caveat, Mr. Gould.

Arethere any other questions or concerns about
thered linethat | did that | circulated, and | apologize for
the lateness of it, before we move on?

Okay. So the next thing that | wanted to talk
about was to address some comments that Mr. Story made
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public that actually -- than actually showed up.

So thislanguage is derived from the existing
language in our open meeting law manual and that was the
concern we were trying to get at. And, Mr. Story, if | got
anything wrong, please -- please correct me.

MR. STORY: You know, | looked over the language,
| think it's satisfactory, it will work for me. 1 think it
covers the conversation that we had last time. And then the
language like | said then in the attorney general's open
meeting manual satisfies the concern that | have.

So | appreciate you taking this out of action and
agree that thisis the language that adequately should satisfy
the situation at the encounter in 2018 and obviously going
forward.

CHAIRMAN OTT: Thank you for that. And we were
just joined by another individual.

MR. LIPPARELLI: Paul Lipparelli, the Washoe
County DA's Office.

CHAIRMAN OTT: Thank you, Mr. Lipparelli, for
attending. It's good to see you in person.

MR. LIPPARELLI: Thank you.

CHAIRMAN OTT: Sowe had -- to et you know where
we're at, we were discussing some language, let me get you a
copy of it.
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MR. LIPPARELLI: Isit one of the attachments?

CHAIRMAN OTT: It was -- yeah, it's one of the
attachments. Mr. Story of the ACLU brought up a concern
regarding facilities that are inadequate to accommodate all
public.

And so what | had done istry to use some
language from our existing OML handbook and propose arevision
to NRS 241.020 which would state, and that's the language
there, which would state the public bodies should hold
meetings in facilities large enough to accommodate the
reasonably anticipated amount of public, but if they do take
those measures and they are still inadequate to accommodate
all members of the public they can still proceed with the
meeting. So that wasin theintent. It went to the
discussion we had | ast time on the phone which | think you
were able to hear most of .

MR. LIPPARELLI: | did.

CHAIRMAN OTT: And so that's the language,
Mr. Story and | exchanged some e-mails about it. Does anybody
else have any comments, concerns about this language?
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anticipated that the attendance was going to be so
overwhelming.

CHAIRMAN OTT: Any other comments or concerns
about this language?

So, | had a-- | had proposed that this would go
into 241.020. If there's no more discussion does anybody have
amotion about whether that is or is not an appropriate
insertion?

MR. LIPPARELLI: Mr. Chairman, | reviewed it
prior to the meeting and | -- my senseisit's-- it triesto
capture the intent the best we can do. We recognize that
there might be occasions when an unanticipated high number of
folks show up and the public body's got to do its best to
accommodate that.

But there are times when public bodies are acting
pursuant to statutory time frames to accomplish business. And
it seemsto me to be a drastic remedy to have to cancel the --
the entire agenda.

Maybe -- and usually when it's a big crowd
they're there for one item. And so maybe the presiding

N
~

to attend each of those meetings whenever they had not

21 MR. KARPEL: Thelanguageisfine, I'm just 21 officer can do his or her best to postpone that item to a
22 curious, isthat a hypothetical on what happened? 22 different time when more people can be accommodated. But it
23 CHAIRMAN OTT: Yes. 23 seemsto me like the rest of the business of the public body
24  MR. KARPEL: Okay. 24 should be able to continue.
Page 18 Page 20
1 CHAIRMAN OTT: Greg Ott for the record. | can 1 That'swhat | would recommend if | was the lawyer
2 think of at least two instances where this happened, both | 2 sitting with the board that had that problem. So | would move
3 timesthey were organized members of the public brought | 3 infavor of the proposed language.
4 hundreds of peopleto ameeting. And then usualy attorneys | 4 CHAIRMAN OTT: | have amotion, does anyone have
5 have claimed that the facility was inadequate to hold the | 5 asecond?
6 public and the meeting had to be postponed. 6 MR.VASKOQOV: Second.
7 It happened once to the State Public Charter 7 CHAIRMAN OTT: Motion and asecond. Any
8 School Authority. | believeit happened in the Clark County | 8 discussion?
9 School District. | wasn't at that meeting, Mr. Story, youcan | 9  Hearing no discussion, al in favor -- oh,
10 correct meif I'mwrong, and | know the Department of |10 Mr. Gould, yes.
11 Education had to take specific measurestogettoa--a |11 MR. GOULD: All right?
12 reasonably large facility. They -- they didn't -- they 12 CHAIRMAN OTT: Yeah.
13 weren't overwhelmed -- 13 MR. GOULD: I just want to point something out,
14 MR. KARPEL: Yeah. 14 but I'min favor of this. Asan attorney for aboard | have
15  CHAIRMAN OTT: -- but they took -- they had 15 totell you, though, I'm not sure how | would react in area
16 overflow rooms at a high school gymnasium and some other |16 situation if I'd be sitting there thinking to myself are we
17 things. Did it happen at CCSD? 17 going to now have to litigate whether we've made reasonable
18  MR. STORY: Tod Story for therecord. That is 18 effortsto accommodate?
19 correct, yes. And it occurred multipletimesover thelast |19  The problem isyou -- whenever you're trying to
20 year, 2018, as Clark County School District was consideringa |20 -- to codify thiskind of behavior there's always going to be
21 new policy regarding transgender students. 21 something that someone can litigate or if they want to. So |
22  Soit ended up postponing that vote by many, many |22 think thisis agreat improvement over what was there and |
23 months because the show -- the number of people that showed up |23 would support it. | just want to point out that it's not

N
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bulletproof, but nothing isin this regard.
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1 CHAIRMAN OTT: Thank you, Mr. Gould. And | 1 MR. GOULD: Greg, thiswon't really affect NSHE
2 actually agree. And | think what Mr. Lipparelli saidis | 2 because we keep them | believe in perpetuity, but | am also
3 important. The public audience still has the ability to push | 3 troubled that we went beyond what was discussed in July last
4 off that item if it's not time sensitive. 4 year.
5  But | think this should give them some comfort in 5  Sol would make a motion that we reduce that to
6 thelaw that if they have taken accommodations to determine | 6 three yearsto be consistent with what we discussed.
7 how -- how many people are going to show up and they'vegotten | 7 CHAIRMAN OTT: Motion by Mr. Gould to amend the
8 an overflow facility and they've gone a couple of extramiles, | 8 change of five years down to three years.
9 that they have a statutory argument that what they didis | 9  Isthere asecond?

10 reasonable and they can defend it in court. 10 MR.GUTHREAU: I'll second that motion.

11 Sol think it gives them the ability to make the 11 CHAIRMAN OTT: Seconded by Mr. Guthreau.

12 argument, but the conservative case | think isgoingtobe |12 Any discussion regarding this?

13 what Mr. Lipparelli stated, postpone anitem and then allow |13 All those in favor say aye.

14 the meeting to come back -- or the body to comeback toit |14  Any opposed?

15 later. 15  Motion carries. Chair will be an aye aswell.

16  Soany further discussion? All thosein favor of 16 Thank you for that.

17 thisinsertion say aye. 17 (Motion carries.)

18  Any opposed? No. | will vote aye aswell. 18  CHAIRMAN OTT: Next change is the next section,

19  Sothiswill beinserted. Thank you for your 19 whichis Section 7, subsection 6. This adds or draft minutes

20 thoughtful comments for reviewing this. 20 or applicable to subsection 6.

21 (Motion carries.) 21 Yes, Mr. Karpel?

22 CHAIRMAN OTT: So moving on to the -- wherewe (22 MR. KARPEL: Can you refer me to the page?

23 left off last time was Section 7.3 was the last -- last change |23 CHAIRMAN OTT: I'm sorry.

24 that | believe we wereto take up. Areweready totakeup, |24 MR. KARPEL: That's okay. But I'm looking at

Page 22 Page 24

1 which means the next onethat | seeis Section 7.5, which | 1 the-- what we had last week.
2 would change to require longer retention of audio recordings | 2 CHAIRMAN OTT: So the one we were looking at last
3 from oneto five years. 3 week, that should be page 12.
4  That appeared to me to be adight change from 4  MR.KARPEL: Okay. Thank you.
5 what was discussed at prior meetingswhere | believeitwas | 5 CHAIRMAN OTT: So Section 7.6, this references
6 onetothreeyears. So I'manxiousto hear thetask force's | 6 draft minutes, which | believe was struck from subsection 3 at
7 comments about this change. 7 thelast meeting. So my thought is since it was struck from
8 MR. GUTHREAU: | haveone. Thisis 8 subsection 3 it should probably be struck from subsection 6 as
9 Vince Guthreau for the record. So, why wasfive-- | guessmy | 9 well.

10 question -- | have a question and then again reiterating local |10  But happy to hear any other comments from the

11 government's, at least NACO's position and our members. |11 task force?

12 Wewere sort of tentatively okay with three 12 MR. GUTHREAU: I'll make the motion to strike

13 years, | guess my question would be why five yearswas chosen |13 that. ThisisVincent Guthreau for the record.

14 sincethat wasn't really discussed in the meeting? 14  CHAIRMAN OTT: Motion to strike from

15 CHAIRMAN OTT: Deputy Attorney General Greg Ott. |15 Mr. Guthreau.

16 | can't give you more detail about that. | looked atthe |16  Isthereasecond?

17 minutes, | candidly did not speak to the drafters about this |17 MR. LIPPARELLI: Second.

18 specific change. But | agree with you that | saw thethree |18 CHAIRMAN OTT: Second, Mr. Lipparelli. Any

19 years being referenced in the minutes, | didn't seea 19 discussion on that one?

20 referenceto fiveyears. 20  All thosein favor say aye.

21 Sol was concerned about why it went to five 21 Opposed?

22 because | thought that the three -- the discussion centered |22~ That motion carries as well.

23 around three. 23 Soor draft minutes will be stricken from

24 Mr. Gould? 24 subsection 6. Chair'san aye aswell.
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(Motion carries.)

CHAIRMAN OTT: Next section is subsection 7, 7.7,
which clarifies that a court reporter who transcribes a
meeting is not required to provide a copy of atranscript
minutes or audio recording of a meeting prepared by the court
reporter directly to a member of the public at no charge.

Are there any comments about this change? |
think this was discussed at previous meetings.

Would anyone like to modify this or should we
move forward with no modifications here?

MR. LIPPARELLI: Mr. Chairman, thisis
Paul Lipparelli. | don't have any experience with court
reporting of public meetings. We -- we use strictly audio,
video and minute taking. So I'll defer to the agencies that
have experience with it and what's important to them. |
really can't add much.

MR. GUTHREAU: Y ou know, from NACO's perspective,
Vincent Guthreau for the record, we have clerksin different
counties that take minutes, so we don't -- | don't think we've
ever used a court reporter unless -- if it isit'sarare
circumstance, so.

CHAIRMAN OTT: And my recollection from talking
to -- Deputy Attorney General Greg Ott. My recollection
talking to public bodiesisthisisjust a protection really
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Okay. If we-- unless anybody has aconcern |
would like to -- the next thing | would like to talk about is
some additional language that | had inserted into the
materials both at the last meeting and at this meeting. And
this would be a change to Section 10.

And what thisis designed to do isto alow the
Attorney General's Office discretion not to investigate a
complaint that isfiled in bad faith or to file by a
complainant whose interests are not significantly impacted by
the public body.

So what thisis designed to prevent is
individuals of the public from filing complaints against
public bodies that they have no relation to. Could be an
individual in Esmeralda County who has an issue personally
with aperson in Clark County and wants to file open meeting
law complaints against that individual, even though whatever
the board in Clark County might be doing has no effect on the
individual in Esmeralda County.

It isanintent to give the Attorney General's
Office discretion to decline to investigate those complaints
that appear to be being filed by individuals with no interest.

That is an issue that we have had recently.

There are some individual s who file complaints against boards
that they have no connection to. And so that's -- that's the
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for the court reporters because they do retain ownership of
the transcript and to clarify that they would not need to
provide that work for free to members of the public. Soll
don't think it was controversial previoudly.

So if there is no motion to amend it, | will
leaveit in and move on to the next change, which in my notes
is the Sections 8.3, 9.3 and 10.7 and 8, which all relate to
the amount of time the Attorney General's Office hasto bring
asuit once it issues findings of fact and conclusions of law.

Thisis something that was discussed previoudly.
And my understanding of the way this would work isthe
existing time frame of the 60 days at 120 days would remainin
place.

Once the attorney general issues the findings of
fact and conclusions of law public bodies would have a period
of time with which to take corrective action or to say that
they agree with it, and then the attorney general would have
additional time on top of that to bring suit if necessary.

So it wasintended | believe to be away to allow
public bodies to self-correct without being brought into court
through legal action. And to allow alittle bit of additional
time.

Does anyone have comments, concerns,
modifications about these sections?
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intent of the language. And I'm -- I'm happy to hear
comments, criticisms or concerns from the task force about
this.

MR. GUTHREAU: Vincent Guthreau for the record.
We do have some concerns about this. So I'm sure -- | think
we're okay with the bad faith stuff, although that's sort of
new and | haven't had an opportunity to run it by the members,
but I think in concept we would be okay with that.

Thereis-- there is an issue here about the --
about the discretion about filing claims 120 days after at the
discretion of the Attorney General's Office.

The way that | read that, and maybe | would be
open to feedback, it looks like that could go on for an
infinite amount of time. So I'll give you an example of where
| think that could be problematic. So in ten years someone
brings a claim of an open meeting law violation.

The agendaitem or the program or whatever it is
has been passed and adopted and the county or the local
governing body is administering a program. Someone says
there's aviolation of the open meeting law. The attorney
general says sure, we'll look into that. Violate -- then they
void the agendaitem or the program. Now what do you do?

Because there's-- it'sjust -- it'sreally
problematic to implement that, | think. | don't even think
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the Attorney General's Office would want that responsibility,
to be honest. But | think -- | think that -- that sectionis
problematic, not just for local but any public body.

Just because it's an infinite amount of time,
there's no statute of limitations, there's no -- I've heard
from other people that aren't -- aren't even county members
that have some issueswith this. So | think -- | think we
might need to discuss that -- that time period because at this
point it would be infinite.

MR. KARPEL: Richard Karpel. I'm not sure --
you're not talking about 120 days? What are you talking
about?

MR. GUTHREAU: You took at Section B, may at his
or her discretion investigate and prosecute any violation in
this chapter alleged in the complaint filed more than 120 days
after the alleged violation with the office of the attorney
general.

MR. KARPEL: Right.

MR. GUTHREAU: There's no time period about after
that. Likewhat -- | mean, | guess I'll stop there.

MR. KARPEL.: It's attorney general's discretion.

MR. GUTHREAU: Y eah, that's problematic. It'sa
political office, it varies, there's -- | mean, that office
changes hands. | think that could be problematic.
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bothered just as a policy matter that the AG is going to

decide that someone who may have a-- raise a very legitimate
open meeting law violation could potentially have that claim
thrown away because your office decides that they're not
sufficiently attenuated or -- I'm sorry, there's no nexus with
the public body. | don't like that personally from just a
public perspective, | find that alittle bit overreaching.

So | would propose to take out honestly B and C
or at least take out C and modify B to put in maybe a
secondary period that's reasonable under certain
circumstances, likeif there's bad faith alleged maybe you
have more than 120, but beyond that, | don't like that 120 and
| don't like C at all.

CHAIRMAN OTT: So, Deputy Attorney General
Greg Ott. Let me address -- so there's two different
discussions, oneis about the statute of limitations extension
in B and the other one is about the ability to decline to
prosecute or investigate in C.

Without the modification to C the language says
the Attorney General's Office shall investigate and prosecute
any violation of this chapter in subsection A.

So | appreciate what you say about prosecutorial
discretion to decline to investigate, but as | read shall
investigate, | don't know that it does give us that
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CHAIRMAN OTT: Mr. Gould?

MR. GOULD: Yeah, | absolutely support that. |
think thisis problematic, | think it creates an open-ended
problem aswas stated. And | -- | could not agreeto this, |
just couldn't.

| would a'so point out on C, | don't -- do you
really need the at his or her discretion? Becauseit makesit
sound like there might be a situation where your office would
exercise discretion to prosecute a bad faith claim. | can't
imagine if you know something's a bad faith claim why you
would ever prosecute it? So why can't you just say may
decline to investigate, what's the -- what is added by the
discretionary language there?

MR. VASKOV: Hello, Mr. Chair. That wasmy --
for the record, Nick Vaskov. That was my thought too. C
seems to be just a codification of the -- your inherent
authority to decline to prosecute something. | think you have
that discretion just in terms of prosecutoria discretion. So
I'm just not sure C is even necessary.

CHAIRMAN OTT: So --

MR. GOULD: I'm aso alittle troubled, even
though it's not -- sort of outside my role in representing a
public body. And while | would love to be able to say oh,
yeah, this person has no interest in my public body, | am
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prosecutorial discretion.

So asit isright now when we get a complaint we
investigate it. And that allows people to overwhelm our
office. If they don't think that we have done what they want
to do file they can file as many complaints as they want
against as many public bodies as they can in the state.

So | feel like we need somethingin C. And |
understand if the language is not correct or you guys want to
modify that, but | do think we need something to give us an
ability to decline those -- for vexatious litigant for lack of
a better term.

But let me put that to the side and go back to B
if we could because | think that's kind of abigger issue. |
understand -- from my recollection reading the minutes what B
was trying to get at was these undiscovered violations. A
secret meeting that a member of the public doesn't necessarily
know about until after the statute has lapsed.

| understand the concerns raised by -- by the
task force that there has to be some sort of finality in these
desist, maybeit's a statute proposed where it's a hard year
regardless of whether it's a secret violation or not.

But | am sympathetic to a member of the public
who says | got to bring this thing in 120 days, if this public
body meetsin secret, takes an action and signs a contract |
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might know about it until 150 days and then | have no
recourse.

So those | think are the twin concerns. And |
understand that this language doesn't necessarily address the
finality that Mr. Guthreau talked about, but I'm sympathetic
to the public's concern about a secret violation as well.

MR. GUTHREAU: Yeah, | think | would propose --
thisis Vincent Guthreau for the record. | think |1 would
propose one more sort of scenario, and | don't know how
this-- I mean, | would propose putting maybe like ayear cap
onit. Because my other -- my other thought was what if the
entire board that committed the meeting violation is no longer
there? How do you -- right? Because | don't know if that
means much, but | -- it could have if there's something that
was passed that the local government is now implementing;
right?

So, | don't know, it's hard for me to say because
| don't have a number for my members, but, | mean, | would --
| would -- | would argue that maybe putting ayear or 12-month
cap on it is appropriate too. If we'retrying to get at some
sort of language I'm just throwing that out there. I'm open
to suggestions. If -- if you want to keep that in thereto
sort of satisfy that.

CHAIRMAN OTT: Mr. Gould, well take you and then
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CHAIRMAN OTT: So we haven't had that scenario,
what we have had is members of the public say | didn't know
about this and now the statute of limitation has passed,
what's my remedy?

MR. KARPEL: So you have that situation?

CHAIRMAN OTT: | would say in conversations I'm
not familiar with an actual complaint.

MR. KARPEL: Okay.

CHAIRMAN OTT: But | have had conversations with
individuals who've -- who've raised that as a concern.

MR. KARPEL : Okay.

CHAIRMAN OTT: And | couldn't tell you whether or
not those concerns were valid because once it's past the
120 days we can't -- we can't do anything.

S0 -- so -- | agree with the comments of -- of
Mr. Guthreau and Mr. Gould that there's maybe two different
ways to address this. Onewould beto limit it to where the
violation is undiscovered and that the 120 days runs from the
discovery.

The other would be to put some sort of a statute
of repose on there that says, you know, but in no -- in no
event should action be brought after ayear from the date of
violation.

| think both of those are --
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well take Mr. Karpel.

MR. GOULD: | would be okay with a statute of
repose like one year so you know that'sthe end. But from
what you described which made sense to me as to why you may
need more than 120 in your discretion, why don't you draft it
so that it is limited to either that specific situation or a
situation like that where in your discretion you determine
that the public could not reasonably have known?

| understand that, you know, subject to the
one-year finality, but the way thisiswritten -- thisis --
thisis like way beyond that.

So if you wanted to limit it to a secret meeting
or some other situation where the public could not reasonably
have known that a violation occurred with a one-year cap, |
could live with that.

CHAIRMAN OTT: Mr. Karpel?

MR. KARPEL: Y eah, asthe new guy I'll ask this
question al the time, isthis-- has -- has anybody ever
tried to invalidate a meeting by filing a complaint ten years
or severa years after the meeting took place?

CHAIRMAN OTT: Deputy Attorney General Greg Ott.
| think the language has been pretty clear that you can't file
acomplaint to avoid an action that late so far.

MR. KARPEL : Okay.
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MR. GOULD: Or both. How about both? 120 days
after the discovery or but no event later than one year.

CHAIRMAN OTT: | will open that up to the task
force. How do other people feel about those issues?

MR. KARPEL: Richard Karpel. If it has been
shown that it was impossible to know, why -- why would you set
an arbitrary time limit of ayear?

MR. GOULD: Well, my thought is because of what
was said at the very beginning of this conversation, there has
to be some finality.

MR. VASKOV: Yes.

MR. GOULD: Otherwise this could go on forever
and a contract that was approved or something that was
approved by a public body in 2016 could come up and get hitin
2019 and now what do you do?

MR. VASKOQV: Yeah.

MR. GOULD: It would put everybody at task. You
have to believe that there's -- | mean, and | don't think
there'salot from what Greg is saying, it's not like he gets
these alot, but if someone finds out that say there was a
secret mesting they're going to know fairly quickly because
that contract is going to be out there and they're going to
say how did this contract get approved, what happened? So,
you know, there just has to be some finality to this or you're
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going to cripple the government's ability to do business.

MR. GUTHREAU: Yeah, and it -- Vincent Guthreau
for therecord. | think it also creates just massive
uncertainty with the public, the board --

MR. VASKOV: Yes.

MR. GUTHREAU: -- and everyone. And also sort of
going on another tangent, every crime except for murder has a
statute of limitation. So | think we have to figure out a
way. And those arein there for areason; right?

People's minds change, | mean, memories that
maybe there's, you know, they don't have the records, | don't
know. Becauseif we're only supposed to hold records now for
three years, if the claim is about five years later we don't
even have arecord of the meeting now. So I'll just throw
that out there too as far as why there needs to be some sort
of limit on that.

I'm also not proposing three years because of
board makeup change possibly every two years.

MR. GOULD: Right.

MR. GUTHREAU: So | just think statute of
limitations just asrule in law in general, not even though
open meeting law is usually the way that it goes.

MR. LIPPARELLI: Mr. Chairman?

MR. GUTHREAU: It may be --
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because | know there's been issues, but | think most of our
memberstry their best to adhere to the spirit of the open
meeting law. And | think if they see a place where the public
isn't being heard then we would want to revisit that too.

So | would make a motion to make that change to
put the year cap on there.

CHAIRMAN OTT: Socan | -- can | put some
language on that motion?

MR. GUTHREAU: Yes, please.

CHAIRMAN OTT: Because | was taking notes.

MR. GUTHREAU: Sure.

CHAIRMAN OTT: So | had two possible changes, one
was to get at the discovery angle that we had talked about and
that would be -- and thisis the language in 241.039(2)(b), it
would be replacing more than in the second sentence within and
after to of discovery.

So what that would read is may at his or her
discretion investigate and prosecute any violation of this
chapter aleged in the complaint filed within 120 days of
discovery of the alleged violation within -- with the office
of the attorney general. So that's the first one that would
try to get at the of discovery.

And then the second part would be an addition at
the end of the sentence which would say but in no case -- but
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CHAIRMAN OTT: Mr. Lipparelli?

MR. LIPPARELLI: Paul Lipparelli. | -- I'll
throw thisout. Inlocal government we go by one-year budget
cyclesand -- and one-year tax levies. And so anything past
that year of -- of -- of when the occurrence happened is going
to bein adifferent budget year and -- and that businessis
going to be closed and gone.

So, | think there's arational basis for saying
oneyear. Because after that what are you going to do, void a
contract that's already been performed and paid? | mean, it
turns -- it turns the remedy into -- into something kind of
silly.

So one year makes senseto me asa-- asamark
and if it turns out not to work, very well, we can come up
with a better one later.

MR. GUTHREAU: Yeah, Vincent Guthreau. | kind of
like that testing it out since we are expanding authority
here. | think mostly because | said the one year.

So obvioudly it's an excellent proposal, but |
think -- yeah, | think we're happy to -- if al of a sudden,
you know, in the next -- when this law isimplemented or if
it'simplemented and come back and we're getting a ton of
stuff outside that and the public doesn't -- | mean, local
governments | think -- | don't want to speak for every board
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in no case may an investigation of prosecution be brought more
than one year after the violation.

MR. GUTHREAU: I'm okay with that. I'm
comfortable with that. Vincent Guthreau for the record.

CHAIRMAN OTT: So isthat --

MR. GUTHREAU: I'm comfortable with that, yeah.

CHAIRMAN OTT: Okay. Sowell takethat asa
motion for Mr. Guthreav.

MR. GUTHREAU: Yes.

CHAIRMAN OTT: Does anyone have a second to that
modification?

MR. LIPPARELLI: Second.

MR. VASKOV: I'll second that.

CHAIRMAN OTT: Second from Mr. Lipparelli who
winsthe buzzer. Any discussion of that language for
modification? Hearing no discussion, al in favor of that
change say aye.

All opposed?

Okay. That motion carries. Chair will vote aye
aswell on that.

(Motion carries.)

CHAIRMAN OTT: Now let's go back to subsection C
of the same section. We had some discussion about removing
the at his or her discretion but aso a discussion about
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1 removing the section entirely. | think removing it entirely | 1 fact and conclusions of law that supported the violation of
2 isproblematic from our office's perspective for thereasons| | 2 thischapter. And then the public body shall submit a
3 said previoudly. But | didn't allow Mr. Vaskov torespondto | 3 response within 14 days.
4 that, | pushed us back to subsection B. Sohappytohear | 4 MR. LIPPARELLI: Mr. Chairman?
5 other concerns. 5 CHAIRMAN OTT: Yes, sir.
6 MR.VASKOQV: Yeah, for therecord, Nick Vaskov. 6 MR. LIPPARELLI: On -- on the response from the
7 | had not frankly considered your concern about vexatious | 7 public body | think 14 daysistoo little time. We have some
8 complaints being lodged and then your office being 8 public bodies that only meet once a month, some even less
9 overwhelmed. So I'll yield on C. 9 frequently than that.
10 CHAIRMAN OTT: How do wefeel about theat hisor |10  And if the public body is going to have a
11 her discretion language? Do we think that that needsto be |11 meaningful opportunity to reflect on the attorney genera's
12 removed? Because | agree that we could say may declineto |12 findings, schedule a meeting and have a discussion and
13 investigate without the his or her discretion. 13 formulate aresponse, it's going to take much longer than
14  MR. GOULD: Samething. | think it's 14 14 days.
15 superfluous. 15  Sol would plead for -- for 45 days for those --
16 CHAIRMAN OTT: Okay. So how about -- canweget |16 for some of those public bodies that don't have these
17 amotion to approve that language with the modification of at |17 regularly occurring meetings as a starting point for the
18 hisor her discretion with the removal of that language? |18 discussion.
19  MR. GOULD: So moved. 19  There-- we couldn't -- we couldn't almost under
20 CHAIRMAN OTT: Moved by Mr. Gould. 20 any circumstance short of an emergency meeting get you a
21 Isthereasecond? 21 responsein 14 days.
22 MR.LIPPARELLI: Second. 22 MR. GUTHREAU: Vincent Guthreau for the record.
23 MR.VASKOV: Second. 23 MR.VASKOV: Thisis--
24  CHAIRMAN OTT: Second by Mr. Lipparelli. 24  MR. GUTHREAU: Oh, sorry, go ahead.
Page 42 Page 44
1 Any discussion on this? Hearing no discussion 1 MR.VASKOQV: Go ahead, Vincent.
2 dl infavor say aye. 2  MR.GUTHREAU: | guessthe only other -- sort of
3 Any opposed? 3 building on those concerns, especially for some of our rural
4  Okay. Thechairisinayeaswell. That motion 4 members who meet even less frequently, | would make an
5 passes. 5 argument that it could also be at the next meeting.
6  Thank you for the thoughtful discussion regarding 6  Because we have some boards that don't meet. |
7 that aswell. 7 think we have some GIDs in some of our smaller areas, they,
8 (Motion carries.) 8 you know, manage maybe a small road system, they meet like
9 CHAIRMAN OTT: | think we're making good time. | 9 every six months. So I'm just alittle bit worried about them
10 MR.GUTHREAU: | thought we got through that 10 all of asudden being in violation of something that just
11 pretty quickly for what it was. 11 because they don't end up meeting.
12 CHAIRMAN OTT: Yeah. So that takesusto 12 | don't know if that's too broad, but that is my
13 Section 10.2, which says-- 13 suggestion isto move it to the next possible meeting. Maybe
14 MR.GUTHREAU: Wejust did. 14 with some language in there that says whichever comes sooner.
15 MR. GOULD: Yeah. 15 | don't know if that's -- that might be too restrictive. But
16 MR.GUTHREAU: | think it's 7. 16 anyways, that's -- that's my suggestion.
17 CHAIRMAN OTT: Okay. Yep. No,yourecorrect. |17 CHAIRMAN OTT: Let'sgo to the south. | know
18 Sorry. 18 Mr. Vaskov and Mr. Gould both want to talk, so you guys can
19  10.7. 10.7, which adds upon completion of 19 decide.
20 investigation conducted pursuant to subsection 2 the attorney |20  MR. VASKOV: Nick Vaskov. So | too am concerned
21 general shall inform the public body that isthe subject of |21 about 14 days. I'm especially concerned about it given that
22 theinvestigation and issue as applicable afinding of no |22 if you don't respond you're deemed to have agreed with the
23 violation of this chapter occurred or afinding that a 23 findings; right? | don't like that notion at all, quite
24 violation of this chapter occurred along with the findingsof |24 frankly. We either respond or we don't, but if we don't
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respond | don't know why we're suddenly deemed to sort of
agree or bein violation.

But, you know, certainly | think one of the
language assumes that the public body is going to be the one
responding. And as Dean and | just talked about, I'm not sure
that's true, the response may simply come from the attorney
from the public body without the public body actually taking
any action on that response.

MR. GOULD: That's pretty typical. | mean, it's
an attorney/client issue at that point. | know that when Nick
and | worked together we didn't have any, but if we did, we
would have --

MR. VASKOQOV: Issued aresponse.

MR. GOULD: -- formulated our response. We
wouldn't have taken it to a meeting with an open agenda with
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complaint, we will do aninitial review to seeif it meritsa
response from the public body.
Sometimes somebody complains about something that
is not an open meeting law complaint at all, it'sjust a
policy decision or it's something that isjust not just
violative of 241, even if al the facts as alleged were true.
Those typically get responded to with ano
violation letter without the public body being requested for
for input. Because there's just nothing they could say that
would change the decision, there's just no violation there.
If thereisapossibility of aviolation, then a
letter and arequest for a response goes out to the public
body with the time frame to respond. They provide aresponse,
then our office determines if there's additional interviews,
documents, other things that are needed. There could be a

16 an attorney/client issue. We wouldn't have done that. 16 back and forth with the public body or with other individuals.
17  So-- but I'm also concerned -- Greg, am | 17 Before adetermination is made and that determination could be
18 reading this correctly, that when you're investigating this |18 aviolation or it could be no violation.
19 you give us hotice that there'saviolation, and that'sthe |19  So that's the way the investigation piece
20 first time we even know there's aviolation? 20 currently exists. | don't believe that is specifically
21 MR.VASKOV: Yes. 21 required. | don't think it saysthat we need to get a
22 MR. GOULD: So you've made that decision without |22 response from the public body.
23 even getting any input from the body? 23 It does say that we need to do an investigation.
24  CHAIRMAN OTT: Which section are you talking 24 And | think it would be hard to do an investigation without
Page 46 Page 48
1 about? 1 alowing some sort of contact with the public body.
2 MR.GOULD: Well, if you start on 7. 2 MR.LIPPARELLI: It would not only be hard,
3 MR.VASKOV:Yes. 3 Mr. Chairman, Paul Lipparelli speaking, | think it'sa
4  MR. GOULD: I think theway | read 7 it implies 4 violation of due process.
5 that -- that you -- your office has decided that therewasa | 5 MR. VASKOV: Yeah.
6 violation, but | don't think the public body hasyeteven | 6 MR. LIPPARELLI: So -- and that doesn't happen,
7 known that there's aviolation and has had no opportunity to | 7 that's never been the attorney general's practice. Thefirst
8 respond to you predetermination. | find that troubling. 8 thing that happens after they get a complaint is they notify
9 MR. KARPEL: Richard Karpel. Doesn't the word 9 the public body against whom the complaint has been made and
10 investigation suggest that the Attorney General's Officeis |10 say please send us all the available information pertaining to
11 going to contact the public body to get information pursuant |11 this meeting and any other material you want to submit for us
12 to theinvestigation? 12 todo afull investigation of the complaint.
13 MR. GOULD: Wéll, it might be trueif they're 13  So, that -- that's -- that's never been how it's
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doing the kind of investigation that you or | would do, but
there's nothing statutorily that requires them to even give us
notice.

So I'm suggesting that the first step here needs
to be a discussion about why would you not let us know
immediately that a complaint's been filed and give us some
reasonable time to respond as part of your investigation.

CHAIRMAN OTT: Deputy Attorney General Greg Ott.
So let me put on the record the way that the process currently
works, whether or not that's required by statute.

We get aviolation, we do aninitial -- or a
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worked. And | don't know if thislanguage changesthat. |
think -- | think the attorney general will still do business
the way he or she always has on that regard.

I'm just saying back to my suggestion or comment
and Mr. Guthreau's, | don't necessarily agree that it's aways
going to be an attorney who -- who responds, we have public
bodies who have disagreement among the members about whether
to proceed in a certain fashion.

Andinlight of the Hanson case and the
requirements that now are on public bodies to give direction
to the lawyersin public meetings about taking action in -- in
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legal matters, | think we need to leave room for the
possibility that the public body will be the one that has to
make a decision on how to respond. And 14 daysisjust not
nearly enough.

CHAIRMAN OTT: Mr. Gould?

MR. GOULD: Mr. Ott, yeah, | have no problem with
the setting of time, | wasn't saying that, and | don't think
Nick was saying it because we were disagreeing with the
extension, we were just pointing out that we hope that based
on the conversation we were hearing the sense wasn't that
every -- anytime there's anotification of aviolation to the
board or the public body that they have to now go to an open
meeting.

We would have to look at Hanson ourselvesin
light of -- particularly the language that was discussed at
the last task force meeting, that would help to | think soften
the effect of Hanson.

But -- so I'm not at all arguing the 45, | -- |
till would maintain though that -- and | appreciate that what
you're saying and what Mr. Ott is saying that it isthe
practice of the attorney general to provide notice.

I would submit that | think it should be required
in the statute that if thereis aviolation alleged, other
than the type that you commented on that isn't even a
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I'm self-interested in saying that.

But -- but | would -- I'd probably push back
against a requirement that our investigation include specific
steps, just because I'm concerned about where it would go.
Having said that, | don't -- | understand completely the
concern about the 14 days. | think part of the reason the
14 daysisthereis because it's a short time frame and it
allows the response to come in before the attorney genera's
extension to file suit is necessary.

I mean, the extension that was given in
subsection 9 is 60 days if they need to void an action. So if
we go out to 45 days there's very little timeto file an
action, if that's -- if that'sthe case. We could possibly
toll these time frames in subsection 9 and that would maybe
aleviate that concern, but then we pushed out the time to
which a complaint would need to befiled alittle bit further.

| don't feel strongly about those numbers. |
just want to raise those concerns.

MR. VASKOV: Nick Vaskov. I'm just wondering why
Section 8 is necessary? If we -- | mean, | guess you've done
your investigation and made your findings of fact. Isa
response from the public body necessary? And it seemsto me
it's only necessary to the extent that you the attorney
genera has authority to then issue fines or -- or other --
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violation and you dismiss it without even -- but if there's
even the sense that it's going to move forward, the public
body should immediately then have notice that that's occurring
and not wait. | hear what you're saying, but if you're doing
it anyway you shouldn't have a problem codifying that
practice. It just --

CHAIRMAN OTT: Deputy Attorney General
Greg Ott -- sorry, go ahead.

MR. GOULD: -- seems unfair.

CHAIRMAN OTT: So my concern with prescribing
details of the investigation isthat it's the first step down
adlippery slope. I'm worried that then somebody is going to
say why are you just getting their word for it, you should
also be required to interview witnesses, you should also be
required to take additional steps.

The statute right now gives us the discretion to
investigate in amanner that allows usto get to the facts as
necessary.

| haven't heard -- | haven't heard any serious
and legitimate complaints that we don't do that in away that
getsto agood result in the vast magjority of cases.

So, | would be probably opposed to anything that
would specify how or what we need to do in that investigation.
Because | think that we're doing agood job right now. Maybe
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take other punitive action against the public body.

If -- if there's no such authority, then I'm not
sure aresponse is hecessary, which | guess kind of leads me
to some of the changesin the further sectionswhere | do feel
like the attorney general is -- is getting into the -- the
business of sort of aquasi judicial role rather than an
investigatory role and an enforcement role.

And so aslong as the attorney general is not
getting into the judicial role and making legal determinations
that have penalties associated with that, | guess I'm okay
with them doing the investigation, making findings, aslong as
once they make those findings they then have to go prosecute
those findings civilly on criminally.

CHAIRMAN OTT: Putting aside the fine piece for a
second, although | know it'srelated. | think the reason for
the response is because the Attorney General's Office could
have afinding of fact that says you guys have violated the
open meeting law and the action that you took should be void.

They issue that within 60 days. They either have
an option -- under the current law they need to institute that
action to avoid -- to void that in court within 60 days.

What thisistrying to do is allow them to issue
the findings of fact, allow usto issue the findings of fact.
The public body then can say okay, we agree, we messed up,
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1 we're going to change that, we don't needtogotocourt about | 1 MR. GOULD: Right.
2 this. If they don't issue any response that sayswhetherthey | 2 MR. LIPPARELLI: Mr. Chairman, Paul Lipparelli.
3 agreeor don't agree, the Attorney General's Officeisn't | 3 I -- 1 don't know of any of my clients who would take a notice
4 going to know whether thereisaneed for acourt action. | 4 of violation from the attorney general and do nothing with it.
5  Sothat response should alleviate the need to 5 Maybe some would.
6 bring public bodies to court to void actionsif they'rein | 6 MR. GOULD: Absolutely.
7 agreement with the findings that have been made. 7  MR.LIPPARELLI: But not my clients and not while
8 If they're not in agreement, then we still have 8 | wasbeing their lawyer. So | -- | understand the concept of
9 the option to go to court and argue about it in front of a | 9 wanting to impose a requirement on the public body to give you
10 judge. Butit's supposed to alleviatetheneed to bring |10 something back either saying we agree, we disagree or we
11 actionsto court when necessary. If that makes sense. 11 partialy disagree.
12 MR. GOULD: Well, maybe you want to switchthis |12 | don't have a problem putting an obligation on
13 out based on what Nick said earlier. Andif -- if the public |13 the public body to give some sort of response. And if you
14 body doesn't respond then it should be deemed to be opposing |14 want to deem the absence of aresponse to be adenial, that
15 it, not accepting it. 15 would be okay with me too. That would eliminate some of the
16 MR.VASKOQOV: Yeah, that would be better. 16 problems| have with -- with timing.
17 MR. GOULD: And then you can gofileyour action |17  Soif as--as Mr. Guthreau said if there'sa
18 or do whatever you want to do. 18 rurd board somewhere that only meets a couple times a year
19 MR. LIPPARELLI: | -- thisis Paul Lipparelli. | 19 and they don't respond, you can -- you can take that as a --
20 agree with that sentiment, it preserves therights of the |20 asadenial and then move in whatever direction you need to.
21 public body. If they default and don't -- and don't respond |21 So, asa-- let metry aproposal here. The
22 they're deemed to deny the charge and then the attorney |22 language in paragraph 8, a public body shall submit a response
23 genera can take whatever further action he or she desiresto, |23 to the attorney general not later than 30 days after the
24 but -- 24 receipt of the finding of the public body violated this
Page 54 Page 56
1 MR.GOULD: Yeah. 1 chapter.
2  MR.LIPPARELLI: -- to deem them to admit to the 2 If the public body does not submit aresponseto
3 wrongdoing is-- isnot typical in the law. 3 theattorney general within 30 days after the receipt of the
4 MR.VASKOQV:Yep, | agree. 4 finding it shall be deemed that the public body disagrees with
5 MR. GOULD: Other than in the context of a 5 thefinding of the attorney general.
6 default judgment. But that's-- that'sinthecontextofa | 6 CHAIRMAN OTT: | have amotion --
7 judicial proceeding as Nick said, thisis not ajudicial 7  MR.VASKOQOV: Can| propose a-- sorry.
8 proceeding. 8 CHAIRMAN OTT: Go ahead.
9 MR.VASKOQOV: Where you've been served -- 9 MR.VASKOV: Sorry. Nick Vaskov for the record.
10 MR.GOULD: Right. 10 Can you propose afriend amendment --
11 MR.VASKOV: -- you have the opportunity to 11 MR.LIPPARELLI: Yes, sir.
12 respond. 12 MR.VASKOQOV: -- to that?
13 MR.GOULD: Thisisnot. 13  MR. LIPPARELLI: Absolutely.
14  CHAIRMAN OTT: I'mthinking -- Deputy Attorney |14 MR. VASKOV: | would add that a public body,
15 Genera Greg Ott. |I'm thinking in my mind about how that |15 comma, or where authorized counsel for the public body shall
16 playsout. | imagine public bodiesif no action will bea |16 submit aresponse. That at least |eaves open the opportunity
17 denia and the only effect of taking action would beto |17 whereif your counsel is authorized to respond on behalf of
18 eliminate a court case, | would think the vast majority will |18 the public body that they can.
19 fail to respond. 19  MR. LIPPARELLI: Mr. Chairman, Paul Lipparelli.
20 MR.VASKOV: Wdll, thisis Nick Vaskov again. | 20 | like that suggestion and | would incorporate it into my
21 think it'sin their best interest to respond; right? | don't |21 motion.
22 think you want to let an alleged public violation asapublic |22 CHAIRMAN OTT: So or where authorized counsel
23 body lay unresponsive. On the other hand, if you don't |23 for --
24 respond it shouldn't be deemed that you've admitted either. |24  MR. VASKOV: Or where authorized counsel for the
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1 public body, comma. 1 CHAIRMAN OTT: So those changes are adopted.
2 CHAIRMAN OTT: So or where authorized counsel for | 2 Did somebody -- Mr. Gould, did you want to
3 the public body, and that would come after apublic body, so | 3 discuss 7 aswell or did you want to move forward?
4 that would be after the third word of that subsection. 4  MR. GOULD: I would like to just respond on 7 if
5 Okay. And that was -- that's your motion, 5 | may to something that you had said.
6 Mr. Lipparelli? 6 CHAIRMAN OTT: Sure.
7 MR.LIPPARELLI: Yes, sir. 7 MR.GOULD: | would -- | would submit that a
8 CHAIRMAN OTT: Do we have a second? 8 requirement in the statute that you have to provide notice to
9 MR.VASKOQOV: Second. 9 the public body at the front end is not the same thing as
10 CHAIRMAN OTT: Any discussion? 10 starting to erode the investigative process. Thisisnot a
11 MR. KARPEL: Richard Karpel. I'm just curiousif 11 process by which we're telling you how you do your
12 acounsel speaking for apublic body respondsto the Attorney |12 investigation.
13 General's Office on anything, | mean, isn'titthe--isnt |13 Aswas pointing out earlier, | think thisisa
14 that the same as the public body responding? Or am | missing |14 due processissue. | think thisisa constitutional issue.
15 something here? 15 I'm troubled by the fact that hypothetically and statutorily
16 CHAIRMAN OTT: Deputy Attorney General Greg Ott. |16 thefirst time a public body could learn under the statutory
17 | think the concern is that when it says a public body shall |17 scheme that thereis an issue is when the -- is under the --
18 respond it might be deemed that the public body isnot ableto |18 they get the notice under 7.
19 delegate that authority toitscounsel. And so | think that's |19  And | would submit again that there should be
20 what Mr. Vaskov istrying to get at with hisamendment. |20 some language added into this process into maybe A or B that
21 MR. GOULD: So that in that event you have to 21 just requires your office to provide us with written natice
22 aways schedule ameeting just for that purposein order to |22 when the notice of the violation comesiin.
23 authorize the public body. 23 | mean, | have had a situation where the way we
24  CHAIRMAN OTT: Any further discussion? 24 found out about it was through the media. And that'snot a
Page 58 Page 60
1 MR. GOULD: Mr. Ott, this motion's only deal with 1 good way to find things out.
2 8, thechangein 8; right? 2 CHAIRMAN OTT: Wasthat a-- Deputy Attorney
3 CHAIRMAN OTT: Correct. 3 Genera Greg Ott.
4  MR. GOULD: Soit's not talking about anything 4  MR.GOULD: The media--
5 ahead of that, because | -- I'm still troubled by the fact 5 CHAIRMAN OTT: Wasthat aviolation?
6 that we don't get any notice, but that's not part of 8; right? | 6 MR. GOULD: Well, an aleged violation that ended
7  CHAIRMAN OTT: That's how | understood 7 up being not aviolation. But it'sall over the newspaper,
8 Mr. Lipparelli's motion. 8 it'sall over the TV. Because asyou and | know, the media
9 MR.GOULD: Okay. 9 doesn't always vet these things, they just say what's going to
10 MR.LIPPARELLI: Mr. Chairman, it wasmy intent |10 causeratingsto increase or -- or clicks. And so there could
11 to modify paragraph 8 and | have no objection to going back |11 be, you know, they give the -- the media notice of their
12 and talking about the 7 stuff either. 12 letter to you, we have no idea.
13 MR. GOULD: Well, why don't we deal with 8, I'm 13 Andthen we'reforced to have to reach out and
14 happy, then we can talk about 7. 14 say: |ssomething going on? Because we didn't know. So |
15 CHAIRMAN OTT: Okay. Solet's-- 15 just think it'sfairness, it's an issue of fairness and due
16 MR. GOULD: | didn't want to hold it up because 16 process that we should know when you get something in about
17 of the chairman. 17 our public body.
18 CHAIRMAN OTT: So seeing no further discussion, |18 CHAIRMAN OTT: Deputy Attorney General Greg Ott.
19 dl thosein favor of the motion made by Mr. Lipparelli say |19 Soyou want if I'm understanding correctly is arequirement on
20 aye. 20 the Attorney General's Office to notify the public body upon
21 Any opposed? 21 receipt of any complaint? Whether or not --
22 Sothat isamotion passes unanimously. The 22 MR.GOULD: Yes.
23 chair will be an aye aswell. 23 CHAIRMAN OTT: -- it's meritorious or not?
24  (Motion carries.) 24  MR. GOULD: Yes. Because wewill get calls, we
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1 will get -- we can't control what goeson inthe mediabecause | 1 MR. LIPPARELLI: Yes.
2 it'snot coming from us, it's coming from usually theparty | 2 CHAIRMAN OTT: To add the language notice of
3 that'sfiling the complaint. 3 which should be given to -- or shall be given to the public
4 Andin the situation where it's a complaint 4 body within 14 days, isthat --
5 without any merit, like | said, it nonethelessgoesout,the | 5 MR. LIPPARELLI: Yeah, | -- that works.
6 world knows about it and all of asudden weredefending | 6 MR. GOULD: | would make amotion to that effect.
7 something in the mediathat we have noideawasevenfiled. | 7 MR. VASKOV: I'll -- I'll second that.
8 MR.VASKOV: Nick Vaskov for therecord. | would | 8 CHAIRMAN OTT: Motion and a second from Mr. Gould
9 just add that | -- | sympathize with those comments. | 9 and Mr. Vaskov.
10 believe the ethics statute, the ethics commission has language |10  Any discussion on that?
11 inthe statute that essentially saysthat they gettodoa |11 | will -- | will say that I'm going to abstain
12 threshold investigation to determine whether acomplaintis |12 just because | don't think it would be a burden to our
13 credible. 13 investigative process, but I'd like to look into that before |
14  Once they have made a determination the complaint |14 support that because it is a change.
15 iscredible -- is credible, then they give notice to the 15  SoI'm not going to bein favor of that at this
16 person against whom the complaint is made. 16 time, | won't opposeit, but | just want to put that on the
17 Sofor exactly the reasons you just articul ated. 17 record.
18 And | know that that processisin the ethics statute. 18  Any other discussion?
19 CHAIRMAN OTT: But asI'm hearing Mr. Gould's |19  All those in favor of the motion say aye.
20 concern, that language -- or that processisnot -- would not |20  Any opposed? Okay. That carries.
21 satisfy his concern because he wants notice of even 21 (Motion carries.)
22 unmeritorious complaints; correct? 22 CHAIRMAN OTT: So that by my calculation gets us
23 MR. GOULD: Correct. Becauseif you evenlook at |23 done with subsections 7 and 8 of Section 10, which moves us on
24 7inyour sub A, one of the things you could tell the public |24 to Section 11. Before we take this we've been going for about
Page 62 Page 64
1 body isthat no violation occurred. But that could 1 an hour and a half, should we take a five-minute break to give
2 hypothetically be the first time we even know that there'san | 2 the court reporter's fingers alittle bit of rest before we
3 dleged violation. 3 come back for thisfinal push?
4 | understand the comment that you're going to do 4  MR. GOULD: Surething.
5 athorough investigation, you're going to contact us, butif | 5 MR. LIPPARELLI: Sure.
6 you're going to do it anyway then what'sthe harmin codifying | 6 CHAIRMAN OTT: We'll come back by 10:30.
7 that and saying you know what, it'scoming? | mean, it's-- | 7 (Recess)
8 it'saletter. 8 CHAIRMAN OTT: Soit's 10:32 now, I'm going to
9  MR. LIPPARELLI: Mr. Chairman, Paul Lipparelli. 9 cal usback to the record for our final push. | think we
10 In--in NRS 241.039, which is the section on complaints, the |10 were -- our number was enlarged by one in the south.
11 first paragraph is a short sentence, acomplaint that alleges |11 Could you just state your name so for the record?
12 aviolation of this chapter may be filed with the office of |12 And your organization?
13 the attorney general. 13 Sorry. Wedidn't get that, could you try again.
14  What if after that sentence we added a clause 14 MR.VOLZ: Fred Volz, public.
15 notice of which must be provided to the public body by the |15 CHAIRMAN OTT: Thank you, Mr. Volz.
16 attorney general, within whatever time period youwant? Or |16  So, we left off with Section 11. So before we
17 immediately or -- 17 get to the find section there is a change in Section 11 which
18  MR. GOULD: That would work. 18 changes the language from taking action violation of to
19 MR.VASKOV: Yep. 19 violated. Thisisrealy just trying to recognize that --
20 MR. GOULD: That would work. Withinareasonable |20 MR.VOLZ: | don't have a copy of it so I'll just
21 time -- within -- I'm not trying to hamstring your office, | |21 listen.
22 just would like to know. 22 CHAIRMAN OTT: So that section's really just
23 CHAIRMAN OTT: So that would be a changeto 23 trying to recognize that you can violate the open meeting law
24 241.039(1)? 24 without taking a specific action. And so that change is meant
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to ensure that -- or violations that are not actions are still
treated as violations.

MR. LIPPARELLI: Mr. Chairman?

CHAIRMAN OTT: Yes, gir.

MR. LIPPARELLI: On that subject | have agrave
concern about this from acriminal law perspective. There are
misdemeanor penalties attached to these violations.

And I'm concerned that the member of apublic
body who's just merely present in the room and takes no action
in furtherance of aviolation is guilty on some sort of strict
liability standard. | think there needsto be amensrea
component and there needs to be an action component. You
actually have to commit a violation of the open meeting law in
order to be subjected to criminal penalty for this.

And so thisiswhat I'm imagining, a public body
commits the most serious violation of the open meeting law
which would be voting on an item that's not on the agenda.

If -- if aperson -- if amember of the body is
merely present but doesn't do anything in furtherance of that
violation they're -- they're automatically guilty with -- with
this change.

And so| -- | think that the language in there
requiring action to be taken in violation is critically
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taking action in violation of the open meeting law needsto be
agendized and placed with supporting material. Some public
bodies have taken the position that if we didn't take an
action and we violated the open meeting law in some other way,
we don't need to agendize that because this only appliesto
actions taken in violation of the open meeting law.

So what this Section 11 specifically is meant to
get at isif we say that you violated the open meeting law,
whether that was through action or exclusion of someone or
failure to do something proper that was not an action, you
need to agendize that and call attention to it and discloseto
the public that that was the violation.

So | understand your concern with regard to
Section 12, but | think with Section 11 it'salittle bit of a
different concern that we're trying to address.

Mr. Gould's about to correct me, though.

MR. GOULD: No, | just -- | just want to add
something. Becauseif you -- forget 12 for a minute, if you
just look at 11, again, the way I'm reading this correct it's
saying that if you tell usthat we vio -- you make findings of
fact and conclusions of law that we are not -- we must include
an item that says we're going to correct it, what if we don't
agree with you?

24 important to -- to making sure that before amember of a |24  There should be some caveat here that -- or
Page 66 Page 68

1 public body can be found guilty of amisdemeanor violation | 1 unlesswe have somehow provided you notification that we don't

2 that they -- they have to have done something. Andthereare | 2 agree with your findings of facts and conclusions of law.

3 other kinds of violations of the open meetinglaw that may | 3 So now if we don't -- you tell usyou think we

4 occur without the public -- without the member's knowledge, | 4 did something wrong and we don't do this, we now have a second

5 likefailureto properly post or something like that. 5 violation that's independent because we didn't do this.

6 S0, I'm concerned about this, | -- I'm not aware 6 CHAIRMAN OTT: So that's -- that's the state of

7 that anyone's ever been prosecuted criminally for aviolation | 7 thelaw currently isthat hasto be agendized.

8 of the open meeting law, so it may beararething. Butl | 8 MR. GOULD: | getit. But| don't likeit.

9 don't -- | don't favor our law subjecting peopleto criminal | 9 Because |l think it puts an unfair burden on the public body to
10 penalty without them having done something. 10 not even again have an ability to say, you know, or put
11 CHAIRMAN OTT: Can | clarify? | appreciatethat |11 something in there that says that the public body has the
12 concern. Section 11 talks about posting any findings of fact |12 right to indicate in the agendathey don't agree. But if
13 finding that an action was taken in violation of thelaw on |13 you'retelling us we must do this, we've had no opportunity to

NNRNNRNRR R R B
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the website.

Section 12 iswhere we get to the fines and the
other mattersthat are of concern to you. Do you have a
concern with the language change in 11 or isit more directed
at 12 or isit both?

MR. LIPPARELLI: Well, now that you mention it, |
think it might be both. But I'm more concerned about 12
because it's the criminal penalty section.

CHAIRMAN OTT: Can wetake 11 first? And let me
just raise one concern. Thereason why 11 I think is
necessary as it isworded right now it saysan actionin --

NNRNNRNRR R R RPE
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defend ourselves.

CHAIRMAN OTT: WEell, so the language says it must
acknowledge the findings of fact. | don't think that means
that it has to adopt it, it hasto say that they agree with
it, | think it can be agendized and you can state on the --
publicly why you disagree with it.

But | think it is very important that it be put
at ameeting so the public knows that the Attorney General's
Office has found that the public body's acted in violation of
the open meeting law. | think that's an important factor.
<0 --
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MR. GOULD: | guess I'm troubled by the word
acknowledges.

MR. LIPPARELLI: Mr. Chairman --

MR. GOULD: Because you could argue that
acknowledge is broader than just stating it. So | -- | would
understand and get the fact that your requirements to put it
on an agendato notify the public body and the public that
you've aleged this. | get that. 1'm troubled by the word
acknowledges.

MR. LIPPARELLI: Mr. Chairman, Paul Lipparelli.
When | do my own meeting law trainings for my public bodies |
refer to this section as the pants down section, whichis
where when you get caught, the first thing you haveto do is
go in front of the public and say we got -- we got this --
this finding from the attorney general.

But | agree with the chairman that the -- that in
practice what this meansis you just have to acknowledge that
the attorney general has made these findings and it doesn't
compel you to agree with them, but it is the pants down rule
that -- that | think is adeliberate public policy decision
that -- that a -- that a public body has to basically confront
the findings of the attorney general in a public meeting.

But if you have a better word than acknowledge
I'd be happy to know it.
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doing something wrong by not agreeing with you.

CHAIRMAN OTT: No, | don't think that the
argument --

MR. GOULD: Remember, we haven't had any
opportunity at this point to disagree with you. You're just
saying to us we want you to go out there and pull your pants
down to coin a phrase.

CHAIRMAN OTT: Well, thisis-- thisis post
investigation.

MR. GOULD: Yeah, | get that. But that doesn't
mean we have to summarily agree with you. Y ou're not the
judge, you're the investigatory body.

So, you know, acknowledge -- acknowledges that --
that the attorney genera has provided the body with findings
of fact and conclusion of law, that's what you're asking us to
do. That they exist.

But somehow whether you use Nick's proposed
language or something that at least clarifiesthat it's --
it's an acknowledgement, but it's not in any way an admission,
so that we -- you know, and | don't want to have to argue that
later if we do agendize it the way that says, you know, we are
acknowledging it, but we don't agree. And somehow your office
says no, no, no, that isn't what you're allowed to do.

It's putting us | think in an unfair burden
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MR. VASKOV: Well, Nick Vaskov. What you could
do is add a sentence at the end of that section that saysthe
acknowledgement submitted by the public body may disagree with
the findings and facts and conclusions of law issued by the
attorney general.

CHAIRMAN OTT: Deputy Attorney General Greg Ott.
My concern here, and we're talking about a modification that
isn't real. The only reason we're talking about 11, the only
reason | brought 11 up is because of this change from taking
action in violation to violate, which | think is a reasonable
change | didn't expect opposition to.

What we're actually talking about is a change to
what the existing law is to allow the public body more freedom
to push back against the findings of the attorney general.

| think they already have that in the existing
law, but | am concerned that any language that says that oh,
they can say they don't like it is going to minimize the
impact of the importance of the investigation and the findings
that the Attorney General's Office has done.

So that ismy concern. I'm not necessarily all
the way to opposed, but | am concerned about diluting the
impact of those findings of fact.

MR. GOULD: | was good until you had that last
statement. Because diluting minds, somehow the public body is
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though. | -- the fact that it wasn't raised -- remember, we
didn't write the PDR, you did, your office did.

CHAIRMAN OTT: Correct.

MR. GOULD: And it was submitted without us
having any input at this point, which is the reason for these
meetings.

So, you know, I'm troubled by it, I'm going to
tell you I'm troubled by it. And the group can do what it
wants with it.

CHAIRMAN OTT: | appreciate that, | just wanted
to clarify that this was not necessarily the change, we're
talking about a different change.

Andl --

MR. GOULD: Yes, | guess.

CHAIRMAN OTT: -- | will push back --

MR. GOULD: | will acknowledge that that's a
different change.

CHAIRMAN OTT: And I will push back alittle bit
on the -- what | hear, which isthat you're sort of assuming
that their office is somehow an adversarial body. Werea
neutral investigator. We didn't bring the complaint, we're
investigating the complaint, so.

MR. GOULD: Well, and | don't mean to imply that
you're adversarial, but at the point that you've come to the
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body and said we have completed our investigation, we've
determined there's aviolation, this is something you must now
do, | think it'safair statement to say that it would become
abit adversarial.

The body might look at it and say we absolutely
agree, there was a mistake made and we have no problem doing
this.

But we may also say we don't agree and we're
going to take whatever rights we have to pursue that. And so
| just want to be careful that we're not being cast in sort of
aguilty until proven innocent corner. That's all.

CHAIRMAN OTT: And | agree with that and
before -- before | push back, we were joined by someone, could
you state your name and organization for the record?

MR. MOORE: Y eah, thisis -- I'm Andy Moore from
City of North LasVegas. | was down the hall testifying on an
assembly bill. So I'm sorry I'm late.

CHAIRMAN OTT: No, that'sfine. Welcome. |
think that we want to look at Section 11 in conjunction with
the section immediately preceding it, which specifically gives
the public body the right to respond and obligates the public
body to formulate a response and say whether they agree with
the decision or not.

So, | think 241 as awhole clearly statesthe
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| would make a motion to include the words
existence of after the and before findings. | think that's
benign enough that it doesn't -- should not give you any
heartburn.

MR. VASKOV: Correct.

CHAIRMAN OTT: Acknowledges the existence of
between the and findings is the mation from Mr. Gould.

Do we have a second?

MR. VASKOQOV: Second.

CHAIRMAN OTT: Second. Any further discussion on
this?

Hearing no discussion, all thosein favor say
aye.
All those opposed say nay. The chair will bea
nay, but I'll be out voted. So that'sfine.

(Motion carries.)

CHAIRMAN OTT: Do we need to make any other
changesto 11 before we move on to 12 or are we good with
that?

Okay. Hearing no further changesto 11, before
we move on to 12, which is the section about fines.

Mr. Lipparelli, do you want to kick this off since you had
kind of broached this previously with your comments?

MR. LIPPARELLI: Yes, Mr. Chairman. In
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public body doesn't to agree. We're actually compliant or
trying to obligate the public body to say whether you agree or
not. | don't think 11 isthen telling us that you have to
agree because you clearly have the obligation to state whether
you agree or disagree previously.

MR. GOULD: | understand, Greg. Again, my big
problem is the word acknowledges.

MR. LIPPARELLI: Mr. Chairman?

CHAIRMAN OTT: Yes.

MR. LIPPARELLI: Mr. Gould, what about recognizes
or receives instead of acknowledges?

MR. GOULD: Acknowledges the existence of -- or,
you know, just that they're there, | don't have a problem with
that.

CHAIRMAN OTT: So, I'm happy with acknowledges
because | fedl like when | come home and my dog comes up and
licks my face he's acknowledging me, not necessarily telling
me he likes me.

So | feel like this gets at the what we need.

But if there's amotion out there that Mr. Gould or somebody
else would like to make, happy to do so. | think we've
discussed pretty much to the point where Mr. Gould and | are
probably going to agree to disagree.

MR. GOULD: Probably won't be the last time.
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Section 12 the language that's stricken is action istaken in
violation of. And again, my concern there isthe crimina
penalty that potentially attaches and the need that we havein
the law for people to have an intent and to commit a crime and
to take action in furtherance of the commission of the crime.
| think taking this language out the way it's

proposed turnsit into sort of astrict liability, kind of a
violation, just it's a status offense if you're present when
it happens you're guilty.

And | think before -- | think that the members of
public bodies, lots of whom are volunteers, lots of whom who
don't get paid and give generously of their time deserve to
know that they're not going to be faced with criminal
penalties unless they actually do something that constitutes a
violation.

So maybe the hang up is over the word action.
Because in the open meeting law when we say action we think
about voting. But | think that the conduct, maybe the word
should be conduct or conduct in furtherance of or something
needs to be there to protect people against things that they
didn't even do.

So my hypothetical, it's afive-person public
body and a motion gets made to approve something that's not on
the agenda. During the discussion one of the members says I'm
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not going to vote on this, thisisn't on the agenda. I'm --
I'm -- I'm not going to participate in this vote.

Fine. Don't. They vote, the three members vote
in favor of it. The person who refused to act is still part
of the public body that committed a violation, even though she
said I'm not going to do this.

So | think there needs to be a component of not
only knowledge but -- but action. Conduct.

CHAIRMAN OTT: Deputy Attorney General Greg Ott.
Let me move on to Section 4 -- subsection 4 of subsection 12.
Because | think this gets at your point.

In that section on the third line there it's the
action istaken in violation of has been removed. So how it
reads now is except as otherwise provided in subsection 6in
addition to any criminal penalty imposed pursuant to this
section each member of a public body who attends a meeting of
that public body where any violation of this chapter occurs.

And then it says and who participate in such
action at the meeting violation -- with knowledge of a
violation is subject to an administrative fine.

So that | think getsto your point because what
you're saying is the person needs to know and participatein
some sort of action in order to expose themselves to these
penalties.
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MR. LIPPARELLI: Yes.

CHAIRMAN OTT: -- what the --

MR. LIPPARELLI: Yes.

CHAIRMAN OTT: Okay.

MR. LIPPARELLI: That coversit, that's both
elements, the mens rea and the action.

CHAIRMAN OTT: Did anyone else have comments on
that?

MR. VASKQV: Yeah, for the record, Nick Vaskov.
| guess | have alittle bit more fundamental concerns about
Section 12 asawhole. | am concerned that -- | think the
current state of the open meeting law is that the attorney
genera has the ability to assess | think what's called civil
penalties up to $500, | think.

But the only way to collect those is then to
bring acivil action to collect them. So in essence, the
attorney general if they do assess acivil penalty, they --
they have the option of collecting that civilly or they also
of course have the option of bringing a criminal charge;
right?

My problem hereisthat we're -- we're giving
more authority to the attorney general to assess
administrative penalties without and then not have the burden
of collecting on those.
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What we have done in this proposed revision isto
take out action taken in violation of, replace it with
violation, but then leave in participates in such action.

So | think there's actually a-- adisconnect in
the language of that subsection. So that's why | wanted to
bring it to your attention. Because | think the -- who
participate in such action is the clause that protects members
from penalties for nonparticipation, but the change to the
language from action to violation might cut against that.

It's alongwinded way of saying | agree with your
concern and | think that thisis a part of any solution.

MR. LIPPARELLI: Mr. Chairman, thanks for
pointing that out. Paragraph 4 is-- isin addition to the
criminal penalty there may be afine. Paragraph 1 isthe one
that saysthe criminal part.

So | still think we need to work on -- on that
language in -- in number 1.

So maybe it is member of a public body who
attends a meeting of that public body where any violation of
the chapter occurs and who participatesin such violation,
borrowing language from paragraph 4, that would -- that would
make me feel better, something along those lines.

CHAIRMAN OTT: So maybe has knowledge and
participates, isthat --

© 0O NO OB~ WN P

NNRNNNRPRRPRRRRERRRR
AR WNRPO®OO®OWNO®UNMWNIERERO

Page 80

And particularly Section 5 essentially flips the
burden of proof and saysif -- it's the member of the public
body that's got to contest the fine, not the attorney general
that's got to seek to enforce the fines. So that troubles me.

And then Section 6 also troubles me | think
because I'm not sure thisis great public policy to
essentially say the -- no criminal penalties or fine will be
assessed if the attorney for the body acknowledges in writing
the violation; right? It seemsyou're building a perverse
incentive for the attorneysto -- to -- well, you're putting a
lot of pressure on the public attorneysit seems to me with
that section.

MR. GOULD: And, Greg, if | may add to that,
thereis asimilar-type provision in the ethics of government
law that -- that's sort of like a safe harbor.

MR. VASKOQV: Yeah.

MR. GOULD: That's what they refer toit. And |
getitand | don't have a problem with it, but | can tell you
that as an attorney for a public body it does open the door
for public officials to try to get those opinionsin order to
protect themselves.

But I'm abig boy and | can live up to that and |
can say no, I'm not prepared to give you that opinion because
| don't agree with that it would not be aviolation.
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But in this context, | -- | agree with Nick. |
think that it's flipping the burden of proof and, you know,
the burden of having to come forward. So now the member of
the public body is again isamost like guilty unless he
proves himself innocent in away.

CHAIRMAN OTT: Deputy Attorney General Greg Ott.
| -- | understand those concerns, | think there are a number
of different sectionsin 4. We've got criminal provisionin
subsection 1 which Mr. Lipparelli identified and proposed a
change to. We've got the fines that are in subsection 4. And
then we've got the attorney provisionsthat are at the end
there.

I think it might be best to try to take them one
at atime as opposed to dealing with subsection 12 as awhole.
Becausetheresalot -- theresalot in here. But if -- if
people think we need to not do that I'm happy to hear that.

MR. GOULD: That'sfine. | think that's --

CHAIRMAN OTT: Okay. Solet'sstick tothe
criminal provision that Mr. Lipparelli identified | think a
valid concern with and proposed a solution to.

Does anybody €else have any comments about
subsection 1 and the proposed revision?

MR. LIPPARELLI: So, Mr. Chairman, let metry a
motion, seeif I've captured the -- the -- the cure here. In

© 0O NO OB~ WN P

NNRNNNRPRRPRRRERRRR
AR WNRPO®OO®OWNOUMWNIERERO

Page 83

solutionsif there are any?

MR. GOULD: I have nothing more to add, Nick, do
you?

MR. VASKOV: No, | think I've said it.

MR. GOULD: Can | ask you a question, Greg?

CHAIRMAN OTT: Absolutely.

MR. GOULD: Isthis-- is this expanded authority
to issue administrative fines, is this atool that the
Attorney General's Office believesis-- is-- isrealy
necessary to further incentivize compliance by -- specificaly
by members of public bodies?

CHAIRMAN OTT: Deputy Attorney General Greg Ott.
| will say that there are certain public bodies that tend to
get repeated complaints against them. That could come from a
variety of reasons. It could be specially hostile members of
the public, could be members of the public body who appear not
to give our decisions the seriousness that some other members
get.

So, | think thisis an opportunity -- or an
effort to bring some increased liability to those members who
do not get the message the first time. Because the -- there
is no change to the first offense, that is still a $500 fine.
It just escalates --

MR. VASKOV: Right.
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-- inthe one, two, three, fourth line there's language, new
language proposed occurs and has and an existing term
knowledge of my proposal, my motion would be to add the words
and participates in after of so that it reads occurs and has
knowledge of and participatesin the violation.

CHAIRMAN OTT: Thank you for that. Do we havea
second for that motion?

MR. VASKOV: I'll second that.

CHAIRMAN OTT: Second from Mr. Vaskov.

Any discussion on that? All thosein favor say
aye.

Any opposed?

The chair will be an ayeaswell. | think it'sa
good change. Thank you, Mr. Lipparelli, for that.

The record reflect that Mr. Ritchie has also
joined us. And we are on page 17. Mr. Vaskov and Mr. Gould
were giving afull throated endorsement of the fines, which we
fully agree with. And thank them for that.

So wejust -- we just had a change to the
criminal subsection Mr. Lipparelli mentioned.

(Motion carries.)

CHAIRMAN OTT: | think now we could move on to
the finesin subsection 4. So | heard the concerns. Do we
need to go back to concerns or can we start thinking about
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CHAIRMAN OTT: -- for -- for repeat offenders.

So | actually don't have alot of heartburn about the
escalation of fines. And | actually didn't hear that from --
from the south as well.

It was more about the action taken -- whether
there needs to be an action taken. And then the other
subsections as well.

So maybe we should focus on the language of
subsection 4 similar to the correction that we just made in
subsection 1, maybe that will alleviate some of the concerns.

MR. VASKOV: Mr. Chair, Nick Vaskov again. |
think | can actually live with the escal ating fines, that
doesn't bother me so much. It is Section 5 and 6 that cause
me alot of heartburn.

MR. GOULD: | agree with that, Mr. Ott. We
actually discussed the escalation of fines back in July. And
I think there was a consensus that -- that we understood why
that was needed or requested by your office.

So, that to meis not where | get the heartburn.

It's-- it'sin -- it'sin the process of getting that money
that | think that | am concerned.

CHAIRMAN OTT: So do we need any change to
subsection 4 or should we move onto 5 and 6?

MR. LIPPARELLI: Move on.
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1 CHAIRMAN OTT: Okay. Moving onto subsection | 1 as! understand it, subsection 4 of Section 12 says except as
2 5-- 2 otherwise provided in subsection 6, in addition to any
3 MR.MOORE: | think -- thisis Andy Moore from 3 criminal penalty imposed pursuant to this section, each member
4 City of North LasVegas. | think what -- does thislanguage | 4 of apublic body who attends a meeting of that public body
5 make sense? Becauseit looks asif there's some language | 5 where any violation of this chapter occurs and who
6 that'sadded that | think makesit so you can't really 6 participatesin such violation with knowledge of the violation
7 understand what it's trying to say -- 7 issubject to an administrative fine in an amount not to
8 CHAIRMAN OTT: Can you slow down? Our court | 8 exceed.
9 reporter's -- 9  Any further discussion on the motion?
10 MR.MOORE: | think the language as it reads | 10  All thosein favor aye?
11 don't think -- it sounds confusing to me, | don'treally --1 |11 Any opposed?
12 can't make sense of it when it says and who participatesin |12~ Okay. That changeis adopted. The chair isan
13 such action the meeting with knowledge of theviolation. | |13 ayeaswell.
14 don't know if that's just existing language in the statute, it |14  (Motion carries.)
15 wasn't added. 15 CHAIRMAN OTT: Moving on to subsection 5. Who
16 CHAIRMAN OTT: Deputy Attorney General Greg Ott. |16 wantsto lay out the concern?
17 So that section previously had said action taken inviolation |17  MR. VASKOV: For the record, Nick Vaskov. Again,
18 of any provision. We changed it to be aviolation, but | |18 for methis-- thisjust flips the -- the burden of proof;
19 think the problem is we Ieft the language of who participates |19 right? Under the current law | believe if you're assessed a
20 insuch action. 20 finethe attorney general then has the burden to then collect
21 And so thefirst instance of action is struck, 21 onthat fine through acivil action.
22 but the second instance of action remains. Andthat may be |22  Here, the law -- the burden is shifted to the
23 wherethe source of confusion is. Perhapsif the change-- |23 member of the public body to then contest the fine if they
24 well, let's see. 24 disagree with it. That seemsto violate some fundamental
Page 86 Page 88
1 MR.VASKOV: Nick Vaskov. | think the 1 notions of fairnessto me.
2 confusion -- 2 MR.LIPPARELLI: Mr. Chairman, Paul Lipparelli.
3 MR.MOORE: Isthelanguage after. 3 What if wejust struck paragraph 5 and left it up to the
4  MR.VASKOV: I think the two words the meeting. 4 attorney general to pursue collection of the administrative
5 So who participates in such action with knowledge -- 5 finesin the way that people usually do.
6 MR.MOORE: I think it just needs to delete the 6  Through ademand for payment, through acivil
7 meeting. 7 action, through collections action, through notice to credit
8 CHAIRMAN OTT: Okay. So should we -- should we | 8 reporting agencies, whatever the usual collection tools are.
9 change such action since we've removed action? Shouldwe | 9 MR. VASKOV: Nick Vaskov. I'm fine with that.
10 changeit to such violation as well right before the meeting? |10 That's-- | would prefer the language of that section. And |
11 MR.VASKOQV: Probably. 11 think it startsup on A, where it says the attorney general
12 MR. GOULD: Sure. 12 may recover the administrative -- any administrative finesin
13 MR. MOORE: Yeah. 13 acivil action brought in any court of competent jurisdiction.
14 CHAIRMAN OTT: Okay. Sodowehaveamotionto |14  Such action must be commenced within -- | guess
15 delete action and the meeting and replace it with violation? |15 we're changing that to six months after the administrative
16  MR. LIPPARELLI: So moved, Mr. Chairman. 16 fines are assessed.
17 CHAIRMAN OTT: Motion from Mr. Lipparelli. 17 MR. GOULD: I'm fine with that.
18  Second? Doesanyone -- 18 MR.VOLTZ: It doesn't work. | think it's
19 MR. MOORE: | second it. 19 terrible about the fines.
20 CHAIRMAN OTT: Second from Mr. Moore. 20 MR.VASKOV: | don't know if you guys heard that
21 All -- any discussion? 21 comment or not.
22 MR.RITCHIE: Canweread it as-- as proposed 22 CHAIRMAN OTT: Mr. Valtz, did you have something
23 then? 23 you wanted to add?
24  CHAIRMAN OTT: Yeah, absolutely. Sothemotion |24 MR.VOLTZ: Well, | would just add that the state
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1 isowed about $700 million of accountsreceivable. Andthe | 1 Attorney General's Office collecting fines for open meeting
2 whole administrative fine process is so broken that it'snice | 2 law violations. | understand Mr. Voltz may have some concerns
3 to havethisinthelaw, but thereality isisit'sprobably | 3 about the state in general and its collections efforts, we're
4 never going to be collected on. 4 not going to solve those here at open meeting law task force.
5 CHAIRMAN OTT: Okay. So that $700 millionis 5 Butl agree with Mr. Gould that what we're
6 mostly not open meeting law violations, just for therecord. | 6 talking about isthe method for collecting those fines. And
7  MR.VOLTZ: No. 7 asitisright now, it requires the attorney general to go and
8 CHAIRMAN OTT: That'sall violations. 8 prosecute the violation or get a voluntary submission.
9 MR.VOLTZ: But it does go through the same 9  Thiswould flip the -- the burden and basically
10 collection process, which is not working presently. 10 adopt sort of a petition for judicial review model where the
11 MR.VASKOV: Nick Vaskov for therecord. | would |11 fine gets assessed and then the individual is responsible for
12 just notethisislikea-- thisislikeasmall claimsaction |12 contesting it through a court if they so choose. I'm hearing
13 at thispoint. 13 some opposition from that in the south.
14 MR.VOLTZ: That'sright. And nobody will pursue |14  Mr. Lipparelli had a solution proposed | believe
15 it. 15 that seemed to have some attraction.
16 MR.VASKOV: Wéll, the attorney general should if |16  Just meant to refocus our discussion back to the
17 it'simportant to them. 17 question at hand, which is should the Attorney General's
18  MR. GOULD: But | would argue that even if you 18 Office beforced to try to institute the collection or should
19 flip it the way that you're proposing, and the -- it creates |19 we adopt more of a petition for judicial review model?
20 that monetary civil liability on the board members, someone |20 MR. LIPPARELLI: Well, if you really want to
21 dill hasto collect them. 21 collect the fine what you could do is put language in here
22 MR.VASKOV: That's correct. 22 that -- that no public officer may be reappointed or reelected
23 MR. GOULD: All thisdoes s establish liahility. 23 with an outstanding fine.
24 Thisisn't going to the collection problem. 24  MR.VASKOV: Great. No problem.
Page 90 Page 92
1 MR.VOLTZ: But there's no point in having afine 1 MR. GOULD: I'm not sure that's constitutional,
2 process and alevying processif you're not going to actually | 2 but it sounds good. 1'm not sure you can do that in an open
3 collect it. 3 meeting law provision.
4  MR. GOULD: Right. But | would just submit that 4  MR. LIPPARELLI: It'san eligibility --
5 that's a separate issue from how the liability isinitially 5 MR.GOULD: I'll leave that to Greg. He knows
6 assessed. 6 more than me.
7  MR.VOLTZ: Right. 7 MR.LIPPARELLI: Youreineligiblefor officeif
8 MR.GOULD: What we're talking about is do you 8 you have an outstanding fine.
9 put burden of liability on the board member, theindividual | 9 MR. GOULD: Right. But don't you think that
10 board member and say you aren't going to be liable unlessyou |10 hypothetically goes beyond the scope of the open meeting law?
11 start an action to say I'm not, or doesthe AG'sofficehave |11 MR. GUTHREAU: Y ou'd have open elections law.
12 the burden of saying we're going to determine liability? |12 MR. LIPPARELLI: You'reright. Okay. Never
13 Oncethe liability's determined, whichever way 13 mind.
14 you come out of the first question, you then have the question |14 ~ MR. VASKOV: Can | ask aquestion, Mr. Chairman?
15 you'reraising, which is how do they get the money. 15 It was agreat thought.
16  Butthat'snot -- | don't -- | view that asa 16 CHAIRMAN OTT: Yeah, question, go ahead.
17 separate issue from what we're talking aboui. 17 MR.VASKOQOV: Do you know offhand how the total
18 MR.VOLTZ: Well, that is. But again, there's no 18 amount of finesissued -- or civil -- whatever we call them
19 point in setting an administrative fine processif it'snot |19 currently, civil penalties, issued by the attorney genera in
20 going to be followed through on. 20 thelast few years?
21 CHAIRMAN OTT: So -- s0 -- 21 CHAIRMAN OTT: | do not. | know it's not
22 MR.VOLTZ: It's pointless because it has no 22 exorbitantly high, it's not often used.
23 effect. 23 MR.VASKOV: Whichiswhy | guessin my mind I'm
24  CHAIRMAN OTT: So thereisahistory of the 24 happy -- I'm fine with the accelerated fines based on
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additional offenses. And if this becomesareal problem for
the Attorney General's Office, then | think that they need to
dedicate whatever resources to collect those fines they think
are necessary.

CHAIRMAN OTT: | understand. Mr. Lipparelli, you
had a motion that | think had some support, or at least a
concept of amotion.

MR. LIPPARELLI: Mr. Chairman, my motion wasto
strike all the -- al the provisions of new paragraph 5 or new
subsection 5.

MR. RITCHIE: I'll second.

CHAIRMAN OTT: Motion from Mr. Lipparelli.

Second from Mr. Ritchie.

And would that in effect bring back the sections
that have been removed from subsection 5 as well?

MR. LIPPARELLI: Yeah, | guessit would if you
think --

MR. VASKOV: It would havetto.

MR. GOULD: Yes.

MR. LIPPARELLI: | don't know, does the attorney
general need authority to file acivil action or could he just
doit? I don't know, it --

MR. GOULD: I think part of the existing language
wasthat it had a-- didn't it have a -- like a statute of
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CHAIRMAN OTT: We have one year right now. |
prefer one year.

MR. LIPPARELLI: Within one year.

MR. GOULD: I'm fine with that.

CHAIRMAN OTT: Okay. And that would be one year
within the date the action is taken in violation?

MR. LIPPARELLI: Yes.

CHAIRMAN OTT: Okay. So basically removing those
new changes. And that was seconded by Mr. Ritchie.

Any discussion on that?

Hearing no discussion, all thosein favor say
aye.
All opposed?

The chair will be anay on this, but it'll be out
voted. So thank you for the conversation on that.

(Motion carries.)

CHAIRMAN OTT: Moving to subsection 6, Mr. Gould
is about to endorse this.

MR. GOULD: I'm going to raise something that is
areal concern of mine, and that is under sub B. | understand
we had this discussion last July, the idea here was to put the
attorney on the hot seat to have to put his or her position in
writing.

| just want to make sure that we're not violating
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repose type of -- | don't know what's in the existing one, but
to me you don't want to wipe out the time limit in which that
can be done.

CHAIRMAN OTT: Yeah, | think we were alowed to
do it within ayear.

MR. GOULD: Right. So --

MR. VASKOQOV: Yeah, just for the record,
Nick Vaskov. | think the only -- | think if you just go back
to the original language in 5 the only thing you would need to
add is at the beginning, the attorney general may recover the
administrative fines.

CHAIRMAN OTT: Yeah, and that language isin the
preceding paragraph.

MR. VASKQOV: In 4.

CHAIRMAN OTT: Right. Okay. Isthat the motion
aswe've understood it?

MR. LIPPARELLI: Mr. Chairman, let me restate it
soit'smore clear.

| -- I moveto strike the proposed new language
in subsection 5 consisting of the following, a member of a
public body assessed an administrative fine pursuant to the
section may contest the fine and retain the existing language
authorizing the attorney general to bring a civil action
within -- you want the six months?
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attorney/client privilege by putting -- requiring an attorney
to put it in writing what he or she provided the legal advice
to. Andwe had awhole discussion in July, | don't know how
that trandates here about is there still aprovision in this
revision, this revised bill that you'd have to notify the
state bar if you've determined that there was wrong advice
given? Remember that wasin here originally. Was that
stricken?

CHAIRMAN OTT: | don't believe --

MR. GOULD: Or isthat somewhere else?

MR. VASKOQOV: It wasin this.

MR. GOULD: Pardon?

MR. VASKOV: It wasin the pre-bill rescission.

MR. GOULD: Right. Butit'snot in this.

CHAIRMAN OTT: | don't believe that madeit in.

MR. VASKOV: Okay. Go ahead.

MR. GOULD: | just ant to -- | just think we need
to think about it. 1'm not sure what the answer isthat we're
not putting in a position where he she has to violate
privilege in order to satisfy this.

CHAIRMAN OTT: So Deputy Attorney General
Greg Ottt --

MR. GOULD: If they gaveit in an opening
meeting. If they gave -- likeif | give advice in an open
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1 meeting, that's on the record, | don't haveaproblemwith | 1 CHAIRMAN OTT: So before | give my -- does
2 that. But I'm not sure | want anything | may have discussed | 2 anybody have a second to that motion to just remove B from
3 outside of that in an attorney/client context. 3 subsection 127
4 CHAIRMAN OTT: So -- 4  MR. LIPPARELLI: Second.
5 MR.GOULD: Now I'min aposition whereif | 5 CHAIRMAN OTT: Okay. Seconded.
6 don't opine to that I've somehow thrown my member underthe | 6  I'll open the discussion. | think -- | think the
7 bus. 7 concern isthere that the public -- that the public attorney's
8 CHAIRMAN OTT: | think that's avalid concern. 8 going to be pressured regardless of whether B exists. B
9 This section was attempting to give some safe harbor to | 9 probably ramps up that pressure by saying you need to give
10 members who act based on the advice of legal counsel. |10 that acknowledgement in writing.
11 The concern isthen these provisions also put 11 Without B --
12 pressure on legal counsel to provide ashieldtothe member |12 MR. VASKOV: Yes.
13 for advice that was -- may not have been giveninapublic-- |13 CHAIRMAN OTT: -- you still have the defense for
14 public body -- or in a public meeting. 14 the member of the public body and they would -- they would be
15 S0, | guessthe question is one, do we want to 15 ableto establish that they received that legal advice, one
16 give that protection to the member of the public body 16 way would be if the advice was given in a meeting, that would
17 explicitly or isit already implied through the other 17 bevery clear.
18 provisions of case law and provision of the open meeting law? |18  If the adviceis not given in a meeting, they
19  And if we do want to give that protection 19 could just say | relied on the advice of my counsel. | don't
20 explicitly, isthe language of A and B the right way to do it | 20 know how much that is going to be worth if the advice is not
21 orisit problematic? 21 documented in ameeting. | imagine that our office would
22 Sol guessthefirst question is whether we need 22 dtill want to verify that. We would probably ask the attorney
23 todo -- to provide this protection explicitly. Mr. Gould? |23 did you givethisadvice. AndI'm not sure how that would
24  MR. GOULD: All right. | -- I am thinking that 24 play out.
Page 98 Page 100
1 what if you kept A but eliminated B? 1 MR. GOULD: Wéll, you can ask that -- excuse me,
2 MR.VASKQOV: Yeah. 2 you can ask that, Nick, if the client, in this case the public
3 MR.LIPPARELLI: | would support that. 3 body, waivesthe privilege.
4 MR.VASKOV: Yep. Fortherecord, Nick Vaskov. 4  MR.VASKOV: Yeah, but theimportant part there
5 | think that is essentially the way the safe harbor and the | 5 isthe public body, not the individual --
6 ethicslaw works. 6 MR.GOULD: Right --
7 MR.GOULD: Right. 7 MR.VASKOV: -- who's being --
8 MR.VASKOV: Now, | will say that | have alittle 8 MR.GOULD: -- but that's -- that's how it is
9 bit more comfort in the ethics law safe harbor becauseat | 9 right now.
10 least thenin theory you're giving the adviceto anindividual |10 MR. VASKOV: Right.
11 and not a public body. But I'm not sure that's determinative |11~ MR. GOULD: | can't imagine many situations where
12 for me. 12 I'm giving advice that's not being given in an open meeting on
13 But certainly eliminating the requirement in B 13 therecord --
14 that the attorney acknowledge it eliminates my concern about |14 MR. VASKOV: Yeah.
15 undue pressure being placed on the public attorney for the |15  MR. GOULD: -- related to the open meeting law.
16 public body to shield a member from a potential violation of |16 Because the violations occur in the realtime.
17 the open meeting law. 17 MR.RITCHIE: Yeah.
18  MR. GOULD: I'm okay with that, Mr. Ott. | would |18 MR. GOULD: Or the aleged violations, you know,
19 say the samething | said in the ethics discussion, and that |19 whether it's -- whether it's because -- and we do this. We
20 is, you know, | can protect myself, I'm not goingtolet |20 encourage members to stop the discussion because they're going
21 anyone pressure me into giving advice that I'm not comfortable |21 adrift, we've had members who --
22 giving, but | think if you take out B, and | would makea |22 MR. VASKOV: Fight us.
23 mation to that effect, and leavein A, you've accomplished |23 MR. GOULD: -- fight us and say we vehemently
24 what you wanted to accomplish. 24 disagree. It'stheir violation at that point. But | can't
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1 imagine that we would go into a conference and talk about, you | 1 Vincent Guthreau for the record. | think most of my concerns
2 know, whether or not they violated the open meeting law. It | 2 have been addressed and | voted support. The ones that we
3 just doesn't happen. 3 changed. | haveto go. But yeah, | guesswell look forward
4  Sothat'swhy | was okay with A without B. 4 to thefinal version of the amendment.
5 CHAIRMAN OTT: And | think I'm okay with A 5  So, yeah, | won't be able to hear the vote on the
6 without B aswell talking it through the ramifications. 6 final -- fina piece, | guess.
7 I don't know that if it's perfect, | don't know 7  CHAIRMAN OTT: Wéll, thank you again, Mr.
8 that | have a perfect solution, but | think that's -- that's 8 Guthreau, for your contributions both on and offline. It was
9 as acceptable -- that's an acceptable solution to me. 9 super helpful.
10 Doesanyone else have comments? Mr. Ritchie? 10 MR.GUTHREAU: Yeah.
11 MR.RITCHIE: | -- | can't remember when -- a 11 CHAIRMAN OTT: | will -- my intent isto take a
12 member of the public body responseis. Isthat by affidavit |12 vote of the public -- of the task force to get an endorsement
13 orisit sworn declaration or isit just a statement, | can't |13 of what we have.
14 remember that? 14 MR. GUTHREAU: Okay.
15  CHAIRMAN OTT: I've seen both, depending. 15  CHAIRMAN OTT: What we have changed today. |
16 MR. RITCHIE: Because seg, if it'sasworn 16 will certainly notify you of the results of that vote and
17 declaration | say my attorney provided thisto counsel. Asan |17 circulate a copy of the final ones.
18 attorney we have aduty of candor; right? Wewould haveto |18 MR. GUTHREAU: That would be great.
19 say we can't facilitate afraud and so we could -- obviously |19 CHAIRMAN OTT: And give you an opportunity to
20 that's the response usually goes through our office, wewould |20 talk to me about any changes that you think --
21 seethat, we'd go from privately and say youresaying | gave |21 MR. GUTHREAU: | think -- just for the record, |
22 you thisadvice. | do not recall that occurring. 22 think most of what local government's concerned is at least
23 Do you want to refresh my memory or retract that 23 our members have been satisfied in this. | mean, there's
24 statement? Becauseif you bring that forward | don't havea |24 ill acouple issues, but we can maybe take those up
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1 duty to disclose, | did not give that counsel. That might | 1 separately. But I think as awholeit's probably -- it's much
2 address your concerns. 2 better than it was. So good work.
3 CHAIRMAN OTT: Yeah. That'sa-- that'sa-- 3  CHAIRMAN OTT: Thank you for those comments. And
4 that's an excellent point. 4 just so the committeeisclear, the intent is to make these
5 MR.RITCHIE: | agree with you. Somebody says 5 amendments before the first hearing before the subcommittee
6 well, my attorney told me that, we need alittle bit morethan | 6 and then go through the normal legislative process.
7 that. 7  Sothisisnot the end of theroad, it's an
8 CHAIRMAN OTT: Yeah. Isthere any other 8 attempt to get areally good product before we start. So
9 discussion about thismotion? I'll call the question then. | 9 thanksagain, Mr. Guthreau.
10 All thosein favor of striking subsection B initsentirety |10 MR. GUTHREAU: You're welcome. Thanks.
11 say aye. Any opposed? Abstention the chair will say ayeas |11 CHAIRMAN OTT: So the -- and | think that really
12 well. 12 got usto the end of kind of the real substantive issues.
13 MR. RITCHIE: Soweregoing to strike A because |13 There are changesin the remainder of the sections that
14 there's no B anymore; right? 14 include the insertion of or draft minutes as applicable. That
15 MR. LIPPARELLI: Theletter A. 15 really references the draft minutes that we talked about last
16 MR.RITCHIE: Yeah. 16 time. | think it wasin Section 6.2D, which we struck.
17 CHAIRMAN OTT: So A would just comeup -- yeah, |17  So, | think for consistency sake it would make
18 yeah, most likely. I'll leave that to the LCB 18 senseto strike the remainder of the changes after Section 13,
19 professionals -- 19 but I'm happy to be opposed if anybody disagrees with that.
20 MR. RITCHIE: -- the medical professionals. 20 MR.RITCHIE: I'd so move --
21 CHAIRMAN OTT: Yeah. But B, thelanguageinB |21 MR. GOULD: So moved.
22 well leave, thelanguagein A will stay. Thank you for the |22 CHAIRMAN OTT: Okay. I'll give Mr. Ritchie the
23 discussion. 23 motion. Well count Mr. Gould as a second.
24  MR. GUTHREAU: Before we move on, 24 Any discussion on that?
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All thosein favor say aye.

Any opposed?

Okay. That motion carries. Chair isan aye as
well.

(Motion carries.)

CHAIRMAN OTT: That concludes what | understand
isthe -- the revisions of the bill.

Before | move on to trying to get amotion in
support of the bill in principle asit is how, does anybody
have any other issues that we haven't raised that we had some
concerns from the public?

We had speakers from the ethics commission last
time, | think we addressed their concerns. But isthere
anything that we have left out that anybody wants to bring up.

MR. VASKOV: Mr. Chair, could | bring up one
issue? And if nobody else finds this concerning we can
quickly move on.

| am looking at NRS 410.033, which isthe
reguirement on notice when you're going to consider the
character, misconduct, competence or health of aperson. And
| think it's aso 241.030.

I have long had concerns about this section
becauseit -- | think it can be read to require usto provide
notice even when we're doing things like bringing public
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give an award.

MR. GOULD: But we do give the waiver signto
content. We don't think it's the way it's worded right now, |
believe we have -- Nick does too.

o, it's not the end of the world, it just seems
alittle -- people will cometo me and say redly, | have to
sign this even though you're giving me this prestigious award.

CHAIRMAN OTT: So my concern with -- and | agree,
that's a-- that section is not -- it can be read expansively
to include discussions of positive character.

My concern isthat if we're limited to
discussions of negative character or misconduct or competence,
it might be alleged that the public body was prejudging
someone's character or competence before the item was rai sed.

MR. VASKOV: Nick Vaskov for therecord. My
thought, Mr. Chairman, was just adding some sort of language
that would make an exception for honorary awards and then
limiting the discussion to any positive characteristics of the
individual.

MR. LIPPARELLI: So, Mr. Chairman, in
subsection -- in Section 241.033, at the very end there are
exceptions in subsection 7 for the purposes of this section a
meeting held to consider employment and casual tangential
references to a person are already exceptions, we could add a
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recognition to folks in public meetings.

For instance, do | need to provide notice to an
individual who's on the agenda, for instance, a 13-year-old
who is getting the mayor's honor roll certificate because
they're getting that because of their good character.

| know Dean and | battled this afew times for
the sytem. Lots of timeswe're just giving public
recognition, we're not intending to have a substantive
discussion about their character, yet the recognition is
because of their good character.

MR. GOULD: Mr. Ott, if | could add, we do get
this. Wejust, for example, just posted an agenda yesterday
for the Board of Regents who were nominating several peopleto
receive our distinguished Nevada award. | get favors from
them as a manner of custom.

Because even though it's a positive thing, the
way the law reads we have to get that waiver or serve them,
which we don't servein that kind of situation, but because we
will be discussing their character, whether it's good or bad.

<0 --

MR. VASKOQOV: For the record, Nick Vaskov. Dean
and | have both been in a situation where we would never |
think allow them -- in terms of recognition to discuss a
negative aspect of their character when the intention isto
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third of subsection C that it doesn't apply to accommaodations,
recognitions, proclamations --

MR. VASKOV: Awards.

MR. LIPPARELLI: -- awards.

MR. VASKOV: Nick Vaskov for the record. That --
that's exactly the kind of exception | would liketo seein
the law.

CHAIRMAN OTT: So which section wereyou in,
Mr. Lipparelli?

MR. LIPPARELLI: 241.033(7).

CHAIRMAN OTT: So we would be adding asub C or
would we be adding something within B?

MR. LIPPARELLI: Either way.

CHAIRMAN OTT: Does anyone fed comfortable with
amotion or -- what were the classes we were talking about,
honorary recognition or -- what were some of the things that
needed to be --

MR. GOULD: Awards. Awards. | would throw in
tenure because, for example, this meeting coming up we have
many individuals getting tenure. | have to get waivers from
80 people, a hundred people all over the system just so their
name can be on an agenda saying they're going to granted
tenure.

MR. RITCHIE: Mr. Ott?
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CHAIRMAN OTT: Yes, gir.

MR. RITCHIE: Could we -- could we actually
expand that to right now B is casual or tangential references
during closed meeting? Could we do that during an open
meeting?

Because sometimes they'll be a public comment
like we -- you know, we appreciate what the fire department
did in fighting that fire, then the board will say yeah,
they've done a great job and, you know, Chief Isley was out
there on scene and did agreat job. Technically we are again
talking about their character.

It's-- | think we all understand what we're
trying to do, but maybe bring that casual tangential reference
into an exemption. If -- if -- | think we all agree if the --
the agenda item is to consider disciplinary action or
something -- we all understand you need to provide those.

But if it'skind of off the fly, boy, you did a
great job or you did ahorrible jab, it's -- it wasn't
agendized for action.

CHAIRMAN OTT: So that's agreat comment and that
would be a change to subsection B. | don't know that it
addresses the honorary awards, but it may be that we need to
do both.

MR. LIPPARELLI: Mr. Chairman, let me throw this
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policy or misconduct, it's not character.

MR. RITCHIE: It's not character. It can also be
related to character, but it's within your personnel regs.

CHAIRMAN OTT: There are certain licensing boards
have the ability to discipline amember for immoral or
unprofessional conduct. 1'm guessing maybe that fitsinto --
it wouldn't be competence | don't think because you could be
immoral and still have competence.

MR. VASKQV: Mr. Chair -- Nick Vaskov. | think
we have the same concerns because certain privileged business
license the character of the person that would be getting the
license actually is at issue.

MR. LIPPARELLI: Okay. Wéll, | would withdraw
the suggestion, let's refocus on the exception section and see
if we can have alitany of thingsthat are accepted. I've
taken some notes, honors, awards, tenure, accommodation. Does
that cover it?

MR. VASKOV: And other matters of symbolic
recognition.

MR. GOULD: Positive symboalic.

MR. LIPPARELLI: All right. I'll try amotion if
you're amenable, Mr. Chair.

MR. RITCHIE: Well, that addresses C. What about
B? | like-- | don't know who brought it up, but just review
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out for consideration, and maybe I'll learn something. What
if we struck the word -- what if he struck the word character
from the entire section? | mean, do we redlly think that
public bodies should be examining the character of people, is
that even appropriate?

We have alleged misconduct, professional
competence or physical or mental health as categories of
things that public bodies may need to do from timeto time,
but what if we took character out would we lose anything?

CHAIRMAN OTT: I'm trying to think of the
disciplinary provisions that you can take someone --
discipline someone for.

MR. GOULD: Y eah.

CHAIRMAN OTT: And seeif there's anything there
that would not fall into professional competence, misconduct,
or any of the other provisions. That's my concern with doing
something in that section.

MR. RITCHIE: My responseto that isnormally if
you're going to be take action against someone it should bein
the code of conduct, personnel regulations.

MR. LIPPARELLI: Right.

MR. RITCHIE: So that would be alleged misconduct
violation of policy.

MR. LIPPARELLI: That would be aviolation of
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-- strike the reference to a closed meeting, just say any
casual or tangential reference, whether during an open meeting
or closed meeting.

MR. LIPPARELLI: Okay. Mr. Chairman, | move that
we amend NRS 241.033(7) to remove the word or closed from
paragraph B and to add a new paragraph C that provides honors,
awards, tenure, accommodations and other matters of positive
recognition are not subject to the notice requirements
otherwise imposed by this section.

MR. VASKOV: I'll second.

CHAIRMAN OTT: Motion and a second.

Further discussion?

MR. RITCHIE: Any concerns, Mr. Ott?

CHAIRMAN OTT: | actually don't have concerns, |
understand the concerns that have been raised. | think that
thistriesto carve out some of those positive recognitions
that were not intended to be swept up in 241.033.

| think it'sintended to do two things. Give --
well, | think it'skind of primarily to give someone notice
when they're going to be discussed in a hegative manner for
disciplinary provisions. And it probably is alittle bit too
broad and | think thisis areasonably good way to carve out
some of those most common areas.

So | feel pretty good about the solution.
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Any other discussion?

All thosein favor, aye?

Any opposed?

Abstentions?

Chair isan aye aswell. So thank you for that
suggestion, Mr. Vaskov and Mr. Lipparelli and Mr. Ritchie for
providing a solution.

(Motion carries.)

CHAIRMAN OTT: Any other additions before we
consider this as awhole?

MR. RITCHIE: Are there any areas of concern from
the AG's thing, frequent flyer problems?

CHAIRMAN OTT: So the concerns that we had |
think were largely addressed in a couple of the changes that
we made before you arrived.

One was a concern that Mr. Story raised last time
regarding facilities, that's something that has been an issue.
We adopted the language that -- this language actually that --
| proposed it kind of carves some language from our meeting
law manual into 241.020.

The other area of concern was being able to
decline to prosecute bad faith actions for people who are
filing complaints against boards that are unrelated to. That
language was al so adopted for insertion. Those are the two --
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I'm not -- | -- | didn't see anything that --
that | said no, no, no, that isn't what we did, | just want to
make sure we have afew minutes to make sure my notes and your
changesjive.

CHAIRMAN OTT: Absolutely. 1 think that's
completely reasonable to give you the opportunity to correct
any of -- errorsthat | made. 1've been known not to be able
to read my own handwriting at times. So it's areasonable
request.

So do you want to take a few minutes before we
get to afinal vote or would you like to proceed with a
discussion now --

MR. GOULD: No.

CHAIRMAN OTT: -- with that understanding?

MR. GOULD: I'm fine with that caveat. I'm fine,
Mr. Ott, because, you know, I'm comfortable that if thereis
something that's just missed or wrong that you'll be open to
hearing it. 1'm not seeing anything at this point.

CHAIRMAN OTT: No, | appreciate that. And |
think that what 1'd like to do is get avote on the bill as
amended and be able to send those amendments to LCB and be
able to express that we've worked through these issues with
multiple task force meetings and the task force hopefully has
endorsed the bill.
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two areas. And then along with the other provisions of the
bills. So I'm pretty comfortable at this point.

MR. RITCHIE: Okay.

CHAIRMAN OTT: Mr. Gould indicated earlier that
he didn't have a chance to review the red line that | had done
from the prior session.

Before | ask for avote on all of the changes
that we've made in this meeting and in 230 -- or in the
January 30 meeting, would we like to take a brief recess so we
can review what | did previously or do we feel good plowing
ahead?

Mr. Gould, yes.

MR. GOULD: Yes. Sincel raised it, | did have a
chance to look through while in between. And I'm comfortable
with everything | read. I'm just -- and I'm comfortable
voting at this point because | think it's been avery
constructive -- both meetings have been very constructive and
| want to compliment you on that.

Is there some way we could vote and then if
there's something that maybe when the final version comes out
that we really -- that anyone thinks is just not consistent,
not to reopen, but is not consistent with what the minutes
reflect was discussed that we could at least notify you?
That's -- that's really all I'm worried about.
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That doesn't mean that you all can't come to with
me with specifically clerical issues where | may have mistyped
something. But also with substantive issues where you say you
know what, | supported it, | voted in favor of it, but | feel
like | need to testify on these issues because, you know, my
client has a specific concern.

So | would not hold any of you against, you know,
some justification about any -- or testimony about any
specific matter in here.

And we will have multiple -- multiple hearings.

MR. GOULD: I'mfine. I'm fine with that.

CHAIRMAN OTT: Okay. Having said --

MR. MOORE: Thisis Andy Moore from City of North
Las Vegasfor the record. | just wanted -- procedurally are
we going to approach it as the entirety of the proposed bill
or are we going to do it by section?

Just because | don't feel comfortable obviously
voting for ones that | wasn't at the meeting for because | was
out. So | don't know if you want to do it section by section
or how do you want to handle that.

CHAIRMAN OTT: My preference would be --

MR. MOORE: | would just abstain on those ones.
| didn't participate in the meeting at all.

CHAIRMAN OTT: So my preference --
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1 MR.MOORE: Sowe-- 1 what happened in 9 and 10, submit a-- once we get afinal
2  CHAIRMAN OTT: Go ahead, Mr. Moore. 2 revision obviously we'll send it around. And if you don't
3 MR.MOORE: I'm sorry. | wastaking over you, | 3 feel comfortable voting on the entirety of the bill because of
4 apologize. 4 you weren't present for part of that today, we'll see if we
5 CHAIRMAN OTT: That'sokay. My preferencewould | 5 can get to the vote with your abstention.
6 beto take one vote on the entirety of it. Becausewe'vegone | 6 MR. MOORE: That'stotaly fine. Thanks.
7 through every -- every changein thelast two meetingsand | 7 CHAIRMAN OTT: Okay. So, does anybody have any
8 either made amodification or left it asis. Sol thinktogo | 8 further discussion or comment before | ask for avote for
9 through it vote by vote again would be a problem. 9 endorsement of the bill as amended in the past two weeks?
10 If you feel the need to abstain because you 10 Mr. Karpd?
11 weren't at the last meeting, | would appreciateitif youhad |11 MR. KARPEL: Just wanted to state for the record
12 some comment about what we did today whether you feel |12 that, you know, alot of the motions | didn't vote one way or
13 comfortable with those changes. And then | would -- 13 the other on and I'm not going to vote on the bill inits
14 MR. MOORE: | was at the last meeting, | was just 14 entirety either. Either because | just don't understand
15 saying -- because | know that we covered Sections1to8last |15 enough about the bill yet, the entirety of the open meeting
16 meeting, | think we started Section 9 today. 16 act or | don't know the position of my members.
17 | just missed the discussion on Sections 9 and 17  Sol'mheretolearn and I've learned alot and |
18 10, but everything else | was here. So I'm comfortablewith |18 appreciate it and I'll leave it at that.
19 moving forward, | wasjust wanting to know procedurally how |19  CHAIRMAN OTT: | appreciate that disclaimer. And
20 you were going to handleit. 20 | appreciate your participation as a member of the pressas
21 CHAIRMAN OTT: Yeah. Sothat's-- well, that's 21 waell.
22 my preference, does anybody else have a different preference? |22 Certainly, acrucial stakeholder in open meeting
23 MR. LIPPARELLI: So Mr. Moore missed the 23 law isthe press and their ability to participate and to
24 discussion about the redistribution of tax revenuesto cities |24 understand the goings on of public bodies. So | appreciate
Page 118 Page 120
1 in Section 8 and 9. 1 your participation even if you're unable to vote and thank you
2 MR.RITCHIE: Votefor that. 2 for that. Andto Angietoo who's not here.
3 CHAIRMAN OTT: I'm trying to remember what 9was, | 3  Anybody else have comments?
4 that was the extension, we did make some significant changes | 4 MR. LIPPARELLI: Y ou ready for amotion,
5 there. 5 Mr. Chairman?
6 Well-- 6 CHAIRMAN OTT: I'm ready for amotion,
7  MR. GOULD: One thought. 7 Mr. Lipparelli.
8 CHAIRMAN OTT: Yes, Mr. Gould? 8 MR.LIPPARELLI: Mr. Chairman, | move the open
9  MR. GOULD: Perhaps have Mr. Moore when hevotes | 9 meeting law task force endorse the changes made in the last
10 just abstain on the changes that were made on January 31st 1 |10 two public meetings to the text of -- what's the bill number?
11 think it was or 30th so that he can on therecord say | wasn't |11 MR. RITCHIE: AB70.
12 there, but he can still vote on the ones -- 12 CHAIRMAN OTT: AB70
13 MR. MOORE: | mean, | was at both meetings, it's 13 MR. LIPPARELLI: AB70 with members reserving the
14 just the particular sections today. 14 right to notify the Attorney General's Office of clerical and
15  MR. GOULD: Oh, today. 15 minor changes to the fina draft when it's produced.
16 MR.MOORE: Yeah, | walkedinlate so | don't 16  MR. RITCHIE: I'll second.
17 know what was discussed. 17 MR. MOORE: Thank you.
18 MR. GOULD: Oh, okay. | misunderstood you. 18  CHAIRMAN OTT: So we have amotion for
19 CHAIRMAN OTT: That was the best part of the 19 endorsement of the bill as amended at the last two sessions
20 meeting. 1I'm sorry you have missed it. 20 and a second.
21 Let'sdothis. Let'stake avote on the entirety 21 Any discussion before we vote? All thosein
22 of the bill with all of the -- all of the changesand seeif |22 favor say aye.
23 we can get an endorsement that way. 23 Any opposed?
24 | would be happy to talk offline with you about 24  Abstentions?
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| know Mr. Karpel and Mr. Moore are going to
abstain.

MR. KARPEL: Yes.

(Motion carries.)

CHAIRMAN OTT: Okay. Fantastic work. | really
want to thank you guys for taking the time out for two
meetings and all the onesthat | wasn't at before. It really
did -- did yeoman's work.

From here, | will take these, incorporate them
into another revision. I'll send that to LCB and also send it
toyou al aswell.

And I'm happy to discuss any further clerical
issues or other issues that -- that we need to aswe go
through the process.

Il also et you know when this gets scheduled
for ameeting for testimony.

So having said that, | will close that agenda
item and move on to our second public comment.

| believe Ms. De Fazio and Ms. Lohman are till
on the phone. We don't have any public herein Las Vegas.

Do you have guys have any public in Carson -- or
in Las Vegas you have Mr. Voltz.

So, Mr. Voltz, you missed the first public
comment. Would you like to make public comment before we go
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comments, which took way too much of my time to prepare them
and appear to be several. And as usual, this body like every
other public body ignored them.

So, fidelity is now off the table and it'stime
to take the bull by the horn. I've had this saying for years,
al these meetings are just adog and pony show.

They use verbiage that attempts to convey concern
when, in fact, it does just the opposite. The chronic way
described upon the chair and is not standardized, it's cause
for too much variability and potential harm to the public.

Someone mentioned if an agendaitem garnered a
large turnout how does that remove and put on another date,
which should have been approved as it's common -- at the PUC
to remove an item for alater date.

Y ou're making the assumption that the chair is
psychic and determines how much of alarger than anticipated
turnout. And their concept of an acceptable venue is the end
al.

Thereis nothing that precludes arescheduling
for an even greater capacity venue rather than just going
forward with their interpretation of acceptable capacity and
alow it to proceed and basically to hell with the public
being accommodated.

In Clark County there was | think the meeting
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to the phone for Ms. De Fazio or Ms. Lohman?

MR. VOLTZ: No, thank you.

CHAIRMAN OTT: Okay. Thank you for attending,
Mr. Voltz.

Ms. De Fazio went first in the beginning.
Ms. Lohman, would you like to go first thistime? Y ou may
till be on mute.

MS. LOHMAN: (Telephonically indiscernible.)

CHAIRMAN OTT: Okay. Ms. Lohman, are you
present?

It appears that Ms. Lohman is ho longer present.
So the only member of the public that we have left is
Ms. De Fazio.

Ms. De Fazio, if you could try to take yourself
off of Bluetooth so the court reporter can keep up with you |
would appreciate that. But the floor isyours. Ms. De Fazio.

MS. DE FAZIO: Oh, I'm sorry. 1 just find the
mute bottom. For the record, Angel De Fazio. I've been
extremely reserved in making comments during these last two
mestings, but today | really finally reached my tolerance
level.

| had made some extremely salient comments
regarding adjustments that were discussed with other members
of the public. And | incorporated their input into my
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addressing the gender back pass through commission (sic.) that
they rescheduled the meetings to address the larger turnout.

Sometimes it takes a no holds bar PR campaign to
bring this issue to a greater audience so they can seewhat is
being done by Hillsberg Group that is supposed to generate
guidelines for this facade said commonly referred to as an
open meeting.

Double dipping apparently is deemed acceptable
causing unsuspecting members of the public to be extorted when
they have already paid for service.

Now, I'min atown from Brooklyn and | don't even
think the boys at the thought of this knew thoughts of ill
gotten gains, aka the repetitive payment to a court reporter.

The funds that the AG can unilaterally dismissa
complaint has a chilling effect on the rights of the aggrieved
party to get the (telephonically indiscernible) investigation
into their grievances.

This overtly confers that the AG has the latitude
to say nah, | don't think this should be investigated or they
may have some sort of connection to the body in question.

It's common knowledge that everyone saying
unbiasedness there is too much collusion and protection of
sister agencies.

Way too much of the good old boys network and
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nepotism throughout the state. Y ou still have not protected
the disabled. You are conservatively discriminating against
nonphysical disability and again today refused to make it
equal by removing a single word, which was physical.

Y et you keep bringing forth and concerning my
onhgoing assertion you are saying you want participation from
the public, but you ignored the comments.

Some peoplereally aren't into verbal
masturbation, which this entire concept of public comment is
predicated on. And | feel that you either need to fully act
in the public interest and make it equal or just drop the
entire task force asit is biased because most of today was
nitpicking to find more work, more ways to cloak the public
entity.

Thank you.

CHAIRMAN OTT: Thank you, Ms. De Fazio. And you
weren't here, but we did post your e-mail that you sent to me
on February 9th as support documentation, that's available to
the members and also available to the public. And |
appreciate the two conversations that we've had over the past

21 week about some of your concerns.
22 Sothank you for that. | note that the committee
23 did not necessarily take those concerns up. But nonethel ess,
24 | appreciate your willingness to devote your time and effort
Page 126
1 to speak with me and to - to provide the committee with --
2 with insight.
3 Any other public comment on the phone? Okay.
4 Having heard none, | will adjourn this meeting as all of our
5 businessis completed.
6  Thanksagain, everybody, for your work and you'll
7 be hearing from me soon.
8 MR. RITCHIE: Thank you so much.
9 CHAIRMAN OTT: Thank you.
10  (Proceedings concluded at 11:55 am.)
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STATE OF NEVADA,
Ss.
CARSON CI TY.
I, MCHEL LOOM S, Court Reporter for the State of
Nevada, Open Meeting Law Task Force Committee, do hereby

certify:

That on Thursday, February 14, 2019, | was
present in Carson City, Nevada, for the purpose of reporting
in verbatimstenotype notes the within-entitled neeting;

That the foregoing transcript, consisting of

pages 1 through 126, inclusive, includes a full, true and
correct transcription of ny stenotype notes of said neeting to
the best of ny ability.

Dated at Carson City, Nevada,

Mar ch, 2019.

this 2nd day of

M CHEL COOM'S, CCR #228
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		undue (1)

		unfair (3)

		unilaterally (1)

		unjustly (1)

		unless (7)

		unmeritorious (1)

		unprofessional (1)

		unrelated (1)

		unresponsive (1)

		unsuspecting (1)

		up (39)

		upon (3)

		use (6)

		used (2)

		usual (3)

		usually (6)



		V

		valid (3)

		variability (1)

		varies (1)

		variety (1)

		VASKOV (104)

		vast (2)

		Vegas (6)

		vehemently (1)

		vehicle (1)

		venue (2)

		verbal (1)

		verbiage (1)

		verify (1)

		version (2)

		vet (1)

		vexatious (2)

		via (2)

		video (1)

		video/audio (1)

		view (1)

		Vince (1)

		Vincent (10)

		vio (1)

		Violate (5)

		violated (6)

		violating (1)

		violation (91)

		violations (10)

		violative (1)

		void (6)

		VOLTZ (15)

		voluntary (1)

		volunteers (1)

		VOLZ (4)

		vote (27)

		voted (4)

		votes (1)

		voting (5)



		W

		wait (1)

		waiver (2)

		waivers (1)

		waives (1)

		walk (1)

		walked (1)

		wants (6)

		Washoe (2)

		way (43)

		ways (2)

		wear (2)

		website (2)

		week (4)

		weeks (2)

		Welcome (2)

		weren't (5)

		what's (8)

		Whenever (4)

		wherever (1)

		whichever (2)

		who's (4)

		who've (2)

		whole (8)

		whose (1)

		willingness (1)

		wins (1)

		wipe (1)

		wish (2)

		wishing (1)

		withdraw (1)

		within (21)

		without (18)

		witnesses (1)

		won (1)

		wondering (1)

		word (15)

		worded (2)

		words (3)

		work (16)

		worked (3)

		workers' (1)

		working (1)

		works (3)

		world (2)

		worried (3)

		worth (1)

		wrap (2)

		write (1)

		writing (4)

		written (3)

		wrong (8)

		wrongdoing (1)



		Y

		year (22)

		years (19)

		yellow (1)

		yeoman's (1)

		Yep (4)

		yesterday (2)

		yield (1)
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CARSON CI TY, NEVADA, THURSDAY, FEBRUARY 14, 2019, A M SESSI ON

- 00o0-

CHAI RVMAN OTT: kay. M. CGould, can you hear us
down sout h?

MR, GOULD: | can. Thank you, G eg.

CHAI RMAN OTT: Ckay. Fantastic. Angel and
Li nda, can you hear us on the phone?

M5. LOHVAN:  Yes.

CHAI RMAN OTT: Was that Angel or was that Linda?

MS. LOHVAN:  Li nda.

CHAI RMAN OTT: Ckay. Angel, can you hear us?

M5. DE FAZIO Yes. Thank you.

CHAI RVAN OTT: Ckay. Geat. It being 9:02, |
will call the January -- or the February 14th neeting of the
open neeting |aw task force to order.

W will take roll of who is present. | see
M. Karpel here in Carson Cty.

MR, KARPEL: Yes.

CHAI RMAN OTT: M. Quthreau, also in Carson Gty.

MR, GUTHREAU:. Yes.

CHAI RVAN OTT: M. Gould down south in Las Vegas.

MR GOULD: Yes.

CHAI RVAN OTT: On the phone we have Linda Lohnman.
CAPI TOL REPORTERS (775) 882-5322
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Ms. Lohman, are you with an association or are you just a
private individual?

MS. LOHVAN:  Private individual.

CHAI RVAN OTT: Okay. And also on the phone we
have Angel De Fazio.

M5. DE FAZI O Yes.

CHAI RMAN OTT: |Is there anyone el se who is
present or wishing to participate? GCkay. Sounds great.
Hearing no one, we will proceed to public coment. |
understand Ms. De Fazio and Ms. Lohman may both wi sh to take
public comrent.

Let us take Ms. De Fazio first. \Wenever you're
ready, Angel.

M5. DE FAZIO Thank you. For the record,

Angel De Fazio. | want to thank M. Trout (sic.) regarding
the mnimumtinme frompublic comments to be three mnutes as
referenced in his attached comments to this docket.

| think there needs to be further clarification
regarding the use of the term"per person” as currently
witten. | do have nenbers of the public who wanted to appear
as thensel ves, aka public citizens.

Now, what happens if that public citizen happens
to be associated with an NGO entity such as a business

officer, director of a licensed entity. They would basically
CAPI TOL REPORTERS (775) 882-5322
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be deni ed appealing to that corporate entity.

So the way this is phrased currently, a private
legal entity can't tag their chosen representative appear to
express their concerns as it's one or the other, as the sane
person could be the nost know edgeable to represent the
entity's opinion. Thus, you are denying either a nenber of
the public or an entity's right to coment under this
regul ati on.

The ongoing issue | have is regarding the court
reporter. Page 16, lines 438 to 441 should be changed to "A
court reporter who transcribes a neeting is under no
obligation to provide a copy of any transcript, mnutes or
audi o recording of the neeting prepared by the court reporter
directly to a menber of public at no charge, unless the court
reporter was paid for by a nenber of the general public, NGO
or private entity outside of the state agency for public body
or conm ssion."

|f the court reporter was paid for by any state
entity public board, this is no longer in nmy opinion
consi dered a work product and becones a public record. Having
al ready been paid for via noney that is paid fromthe state
general fund or a public entity budget.

They' ve been paid via public noney by charging

for copies it appears that they' re being unjustly enriched by
CAPI TOL REPORTERS (775) 882-5322
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havi ng an ongoi ng stream of revenue from what should be a
singl e paynent of services.

Page 17, lines 443 to 446. The court reporter
has her own video/audio recordation. It should be provided to

the public at no charge if there is no other audio/video

recordation fromthe public body. Page |line -- no, excuse ne,
page 9, line 145, Section 6. Renove the word "physical," just
use the word the "facility.” You can't pigeonhole a private

facility that neglects other facility.

M. Price brought up a good question about
attending the neeting mnutes. Excuse nme. But the one person
is unable to fulfill the request. The only sem good thing
coul d say about the PUC is that they have links on their
records request page stated PUC and executive director has
designated at line 8 of the agency's record official and has
designated X, Y, Z and X, Y, Z as a permanent records
official --

CHAI RVAN OTT: Angel, can | ask you --

MS5. DE FAZIO -- designated record official is
that this woul d otherw se unavail abl e be ask.

CHAI RMAN OTT: Angel, can | ask you to wap it
up? We have a couple mnutes here and we do need to nove
qui ckly.

M5. DE FAZIO Ckay. On page 11, lines 229
CAPI TOL REPORTERS (775) 882-5322
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t hrough 233, "Providing a copy of the notice to any person has
requested notice of the neeting of the public body, request
for notice less than six nonths after it's nade."

Now, sone people may not be aware that there are
two renewabl e periods in February and August. And the way it
reads now, it appears that the expiration of six nonths is
after the initial request is nmade, which can go past the usua
renewal period. | think sonething in the I anguage shoul d
clearly represent the query in the August re-request. Thank
you.

CHAI RMAN OTT: Thanks, Angel. M. Lohman?

M5. LOHVAN.  Yes. M nanme is Linda Ann Lohman
and | work for the State of Nevada as an accounting assistant.
And | was exposed to pesticides and insecticides which caused
me to have nultiple disciplines of nmedical issues. And | won
nmy social security case as far as, you know, being exposed to
the chem cal sensitivity and extrene severe chem ca
sensitivity.

So anyway, as far as the bill is concerned and
accommodations for, you know, phone, you know, calling in by
phone. That's what | had to do today because ny chem ca
allergic reactions are so severe that when | go out in Washoe
County -- let's say their air quality is up to 30, anything

bet ween 20 and 30 | have to wear a mask when | go out.
CAPI TOL REPORTERS (775) 882-5322
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And when | get -- when | go places |ike such as |
went to ny pain pill specialist, Swmeetwater Pain & Spine | ast
week and there was a high air quality yellow And instead of
me calling in and saying that, you know, I'"'mtoo sick to cone
in, I had to go in because they're very succinct in the rules
and regulations as far as pain pills and things |ike that.

And so | was forced to goin. And it takes a
long tine if you cancel to get another appoi ntment.

So anyway, with that being said, | went in and
ended up in a chemcal reaction. This is the first tine ny
pain pill specialist had ever seen ne in an allergic reaction
where | had to identify to themthat | may go into toxic
encephal opathy and ny brain may swell and | may have to |ay
down and they may have to call 911, which they did accommodate
me i medi ately.

They put me in a bed, laid ne down and | started
to feel better. And then | spoke with them got ny business
done and was still in a noderate allergic reaction. But then
| went to ny son's house and he took nme hone and | went into a
full-on allergic reaction, which | went to sleep.

Now, this happened many tinmes, especially wth
ny -- within nmy medical provider because they put -- they put
candl es and perfunes and everything. And it would be so nuch

easier if they didn't have to see ne and it would be |ess
CAPI TOL REPORTERS (775) 882-5322
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expensive for themto sit there and have a phone consult, just
like | couldn't come to Carson Cty because of the chem cal
allergic reactions fromhere to there and then going in the
bui | di ng.

And the last tine | went and spoke for the State
with aging in front of aging and disability, | went in a
restroomand they had the foo-foo snells in there. And when
went to workers' conpensation when | had ny case they had, you
know, foo-foo snells in there.

And so the problemis is that for ne
tel ephonically or phone or whatever and not having a conputer
mght | add at ny place where | amat and living, | have no
access, nor can | go to the library because I'mallergic to
the library, nor can | go out because | have severe chem ca
sensitivity and reactions.

And | do retain a driver's |license because the
fact is is | have not been in any -- any type of accidents in
20 years, nor have | been in any tickets. And ny slate is
cl ean because | know when | get these allergic reactions I
pull over, | have an air purifier in ny car.

And | have ny air purifier different grades of
air purifier -- well, not air purifier, mats and stuff with a
bag that | take everywhere in ny car wherever | go into ny

doctor's offices. And sonetinmes | take ny whole air purifier
CAPlI TOL REPORTERS (775) 882-5322






© 00 N o o B~ W NP

N NN NN R R R R R R R R R R
A W N P O ©O 0O N O O B W N B O

And -- well, as | got sick at DW and they have one of those
accommodations that |ooks like a driver's license with the NRS
in there.

They gave ne one of those. And you can tell |
was in allergic reaction. They kept nme in there way too | ong,
nmy eyes were all dilated. Luckily ny daughter was with ne and
t ook ne hone.

So as far as this is concerned, there are so nany
ot her things because with all of the snoke during the summrer,
| really can't go out except to go grocery shopping. | can't
even go to ny doctors because | get sick like I just told you.
Even under normal circunstances when there's no snoke, no
inversions | still kind of get sick in -- you know, with the
severity.

So for ne and ot her people, because | do know of
two other chemcally sensitive people that cone in from
California and Susanville that have the sanme thing that | do
that went to court here in Reno with chemical sensitivity.

And | have -- whenever | wear a mask | have people conme up to
me oh, what are you doing, oh, | need a mask. And | have
educated quite a few people.

CHAI RVAN OTT: Ms. Lohman, if | can ask you to go
ahead and wrap up?

MS. LOHVAN: Yes. | also would |like to add that
CAPI TOL REPORTERS (775) 882-5322
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the chemcals are -- the chemcal is -- the chem cal exposure
is raising in the general population due to the fact that
there is fire, snoke, the fire retardants comng in from
California on top of Nevada's own, you know, inversions and
stuff, so it is raising so the general population, a |ot of
people are going to be chemcally sensitive.

And they're not going to be able to just walk
around and do whatever they want because it does cause
neur ol ogi cal danage. It causes, you know, the chem ca
damage, you know, with the brain, exposure. It also causes
issues within -- | have COPD now and it's because of the snoke
comng in.

They keep asking nme are you snoking, are you
snmoki ng, |'mnot snoking, |'m snoking because California and
Nevada fires cause me to have to breathe this. And even with
ny mask a lot of the tinme and an air purifier that's $700 in
my vehicle, | still get sick

And | approached ny general practitioner at
Renown this past -- or within this last nonth. | showed her
-- | also told her as soon as | start breathing that stuff I
found out now that my optical is being -- having issues.

So | had to go and order --

CHAI RVAN OTT: Ms. Lohman, Ms. Lohman --

M5. LOHVAN. -- gl asses, glasses that are
CAPI TOL REPORTERS (775) 882-5322
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goggl es --

CHAI RVAN OTT: Ms. Lohman, | don't nean to cut
you of f here, but you' ve been going for about six mnutes. |
had to cut off Ms. De Fazio as well. There will be a second
public comrent period at the end of the neeting. So if you
have nore to say, hold on until the end of the nmeeting. But
we have a tight schedule, | need to get going. So thank you
for your comments. And we will proceed now to the next part
of the agenda.

Before we do, | note that we've been joined by
two people in the south, if you guys could just identify
your sel ves so you're on the record?

MR. VASKOV: Sure. Nick Vaskov, Cty Attorney
f or Hender son

MR. STORY: Tod Story, Executive Director at ACLU
Nevada.

CHAI RMAN OTT: Thank you. And before | nove away
from public cormment we had anot her nmenber of the public join
us up here.

Do you have any public comrent or are you just
observi ng.

MR GOULD: Yeah. No public coment for now.

CHAI RVAN OTT: Ckay. So there will be another

public coment period at the end if anyone wants to.
CAPI TOL REPORTERS (775) 882-5322
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Next agenda itemis approval of the mnutes from
the | ast neeting. Because the neeting was only a coupl e weeks
ago, January 13, we don't have a transcript yet so we don't
have m nutes, we'll nove past that to the next item which is
the AB170 di scussion, the continued discussion fromthe
January 30t h neeti ng.

Posted on our website, and | believe nost of you
or all of you had a copy is ny revisions to the bill based on
our |last neeting. What | would Iike to do as far as format is
gi ve everybody a chance to say if | got anything wong.

If there isn't, then nove on fromwhere we |eft
off last tinme. And the first thing I'd like to do is consider
sone additional |anguage that M. Story and | exchanged some
e-mai | s about that went to a concern he raised |ast tine that
we weren't able to get to.

And we do have the roomuntil 2:00. M intention
is to be done by about 11:30. So we'll try to -- we'll try to
accomodat e that. Does anybody have any questions or concerns
about that procedure | just laid out? M. CGoul d?

MR. GOULD: Ready.

CHAI RVAN OTT:  Yeah.

MR GOULD: Thank you. | just want to nake it
for the record that, I nmean, | see what you did and |'ve read

it quickly this nmorning, but honestly I did not have
CAPI TOL REPORTERS (775) 882-5322
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sufficient tine fromyesterday until nowto go back in ny
notes to make sure everything was -- you know, seens
accept abl e.

Fromwhat | read this norning, there was not hing
that junped out at me, but | just want to put that caveat.
Because | wish we had had a little nore tinme. | understand --
not saying this to be critical, but, you know, if you're going
to ask us to say this is okay, I'mnot prepared to do that
t oday.

CHAI RMAN OTT: Ckay. | understand that. And so
| will represent to you that -- that all | did was transcribe
exactly the -- the changes that we nade at the | ast neeting
into this. | would like to get a vote on the -- the fina
bill at the end of an endorsenent. |f you're not prepared to
-- to do that today, | understand.

Let's nove through what we have | eft and see how
much tinme we have and nmaybe we have enough tinme to take a
break and do a little bit nore thorough review before that.
Thank you for that caveat, M. Could.

Are there any other questions or concerns about
the red line that | did that |I circulated, and | apol ogi ze for
the | ateness of it, before we nove on?

Ckay. So the next thing that | wanted to talk

about was to address sone comments that M. Story nade
CAPI TOL REPORTERS (775) 882-5322
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regarding the definition of facilities.

And one of the itens that was posted to sone new
| anguage that | put together, it's an amendnment to NRS
241.020. We have copies here in the north. So it is the one
right here, M. Karpel, the one with the comments.

Do you guys have that in the south as well?

MR. GOULD: (Nodded head.) Yes.

MR STORY: Yes.

CHAI RVAN OTT: Okay. And just to refresh our
recollection, M. Story, correct ne if I'mwong, but the
concern was that public bodies need sone way to be able to
protect agai nst bei ng overwhel ned by activists who can cl aw
the room overwhelmthe facilities, then claimthere's an open
neeting |l aw violation and protect the public -- and prevent
the public body fromdoing its work.

Qur open neeting | aw manual has sone | anguage
that tal ks about facilities being | arge enough to accommodat e
the public in light of reasonably anticipated attendance.

So what | attenpted do with this section is to
insert that into NRS 241. 020, say that public bodies need to
attenpt to hold proceedings in facilities reasonably |arge
enough to accommmodate the anticipated audi ence. But then al so
give themthe protection that if they take that step it would

not be a violation if they anticipated | ess menbers of the
CAPI TOL REPORTERS (775) 882-5322
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public that actually -- than actually showed up
So this language is derived fromthe existing
| anguage in our open neeting |aw nmanual and that was the

concern we were trying to get at. And, M. Story, if | got

anyt hi ng wong, please -- please correct ne.
MR. STORY: You know, | | ooked over the |anguage,
| think it's satisfactory, it wll work for me. | think it

covers the conversation that we had last time. And then the
| anguage like | said then in the attorney general's open
neeti ng manual satisfies the concern that | have.

So | appreciate you taking this out of action and
agree that this is the | anguage that adequately should satisfy
the situation at the encounter in 2018 and obvi ously goi ng
forward

CHAI RMAN OTT: Thank you for that. And we were
just joined by another individual.

MR. LI PPARELLI: Paul Lipparelli, the Washoe
County DA's Ofice.

CHAI RMAN OTT: Thank you, M. Lipparelli, for
attending. |It's good to see you in person.

MR. LI PPARELLI: Thank you.

CHAI RVAN OTT: So we had -- to let you know where
we're at, we were discussing sone |anguage, |let ne get you a

copy of it.
CAPI TOL REPORTERS (775) 882-5322
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MR LIPPARELLI: Is it one of the attachnents?

CHAIRVAN OTT: It was -- yeah, it's one of the
attachments. M. Story of the ACLU brought up a concern
regarding facilities that are inadequate to accommodate al
publi c.

And so what | had done is try to use sone
| anguage from our existing OM. handbook and propose a revision
to NRS 241. 020 which would state, and that's the | anguage
t here, which would state the public bodies should hold
nmeetings in facilities |arge enough to accommodate the

reasonably antici pated anmount of public, but if they do take

t hose neasures and they are still inadequate to accommobdate
all menbers of the public they can still proceed with the
neeting. So that was in the intent. It went to the

di scussion we had last tinme on the phone which | think you
were able to hear nost of.

MR LI PPARELLI: | did.

CHAI RVAN OTT: And so that's the | anguage,
M. Story and | exchanged sone e-mmils about it. Does anybody
el se have any comments, concerns about this | anguage?

MR. KARPEL: The |language is fine, |I'mjust
curious, is that a hypothetical on what happened?

CHAI RVAN OTT:  Yes.

MR KARPEL: Ckay.
CAPI TOL REPORTERS (775) 882-5322
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CHAIRVAN OTT: Geg Ot for the record. | can
think of at |east two instances where this happened, both
times they were organi zed nenbers of the public brought
hundreds of people to a neeting. And then usually attorneys
have clained that the facility was inadequate to hold the
public and the neeting had to be postponed.

It happened once to the State Public Charter
School Authority. | believe it happened in the Cark County
School District. | wasn't at that neeting, M. Story, you can
correct me if I'"'mwong, and I know the Departnent of
Education had to take specific neasures to get to a -- a
reasonably large facility. They -- they didn't -- they
weren't overwhel ned --

MR KARPEL: Yeah.

CHAI RMAN OTT: -- but they took -- they had
overflow roons at a high school gymasi um and sone ot her
things. D d it happen at CCSD?

MR STORY: Tod Story for the record. That is
correct, yes. And it occurred multiple tinmes over the |ast
year, 2018, as Cark County School District was considering a
new policy regardi ng transgender students.

So it ended up postponing that vote by many, nany
nont hs because the show -- the nunber of people that showed up

to attend each of those neetings whenever they had not
CAPI TOL REPORTERS (775) 882-5322
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anticipated that the attendance was going to be so
over whel m ng.

CHAI RVAN OTT: Any ot her comments or concerns
about this |anguage?

So, | had a -- | had proposed that this would go
into 241.020. |If there's no nore discussion does anybody have
a notion about whether that is or is not an appropriate
insertion?

MR LIPPARELLI: M. Chairman, | reviewed it
prior to the neeting and | -- ny sense is it's -- it tries to
capture the intent the best we can do. W recognize that
there m ght be occasi ons when an unanti ci pated hi gh nunber of
fol ks show up and the public body's got to do its best to
accommodat e t hat.

But there are times when public bodies are acting
pursuant to statutory tinme franmes to acconplish business. And
it seenms to nme to be a drastic renedy to have to cancel the --
t he entire agenda.

Maybe -- and usually when it's a big crowd
they're there for one item And so maybe the presiding
officer can do his or her best to postpone that itemto a
different tinme when nore people can be accommpdated. But it
seens to ne like the rest of the business of the public body

shoul d be able to conti nue.
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That's what | would recommend if | was the | awer
sitting wth the board that had that problem So |I woul d nove
in favor of the proposed | anguage.

CHAI RVAN OTT: | have a notion, does anyone have
a second?

MR VASKOV: Second.

CHAI RMAN OTT: Mdtion and a second. Any
di scussi on?

Hearing no discussion, all in favor -- oh,

M. Gould, vyes.

MR GOULD: Al right?

CHAI RVAN OTT:  Yeah.

MR GOULD: | just want to point sonething out,
but I"'min favor of this. As an attorney for a board |I have
to tell you, though, I'mnot sure how!|l would react in a rea
situation if 1'd be sitting there thinking to nyself are we
going to now have to litigate whether we've nade reasonabl e
efforts to accommodat e?

The problemis you -- whenever you're trying to
-- to codify this kind of behavior there's always going to be
sonet hi ng that soneone can litigate or if they want to. So |
think this is a great inprovenent over what was there and |
woul d support it. | just want to point out that it's not

bul | et proof, but nothing is in this regard.
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CHAI RMAN OTT: Thank you, M. Gould. And I
actually agree. And | think what M. Lipparelli said is
inmportant. The public audience still has the ability to push
off that itemif it's not time sensitive.

But | think this should give themsone confort in
the law that if they have taken accommopdati ons to determ ne
how -- how many people are going to show up and they' ve gotten
an overflow facility and they' ve gone a couple of extra mles,
that they have a statutory argunment that what they did is
reasonabl e and they can defend it in court.

So | think it gives themthe ability to nake the

argunent, but the conservative case | think is going to be

what M. Lipparelli stated, postpone an itemand then allow
the neeting to come back -- or the body to conme back to it
| ater.

So any further discussion? Al those in favor of
this insertion say aye.

Any opposed? No. | wll vote aye as well.

So this will be inserted. Thank you for your
t hought ful comments for review ng this.

(Motion carries.)

CHAI RVAN OTT: So noving on to the -- where we
left off last time was Section 7.3 was the last -- |ast change

that | believe we were to take up. Are we ready to take up,
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whi ch neans the next one that | see is Section 7.5, which
woul d change to require | onger retention of audio recordings
fromone to five years.

That appeared to me to be a slight change from
what was di scussed at prior neetings where | believe it was
one to three years. So |I'manxious to hear the task force's

comments about this change.

MR. GQUTHREAU. | have one. This is
Vince GQuthreau for the record. So, why was five -- | guess ny
guestion -- | have a question and then again reiterating | oca

governnment's, at |east NACO s position and our mnenbers.

W were sort of tentatively okay with three
years, | guess ny question would be why five years was chosen
since that wasn't really discussed in the neeting?

CHAI RVAN OTT: Deputy Attorney General Geg Qt.
| can't give you nore detail about that. | |ooked at the
mnutes, | candidly did not speak to the drafters about this
specific change. But | agree with you that | saw the three
years being referenced in the mnutes, | didn't see a
reference to five years.

So | was concerned about why it went to five
because | thought that the three -- the discussion centered
around t hree.

M. CGoul d?
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MR GOULD: Geg, this won't really affect NSHE
because we keep them | believe in perpetuity, but | amalso
troubl ed that we went beyond what was discussed in July | ast
year.

So | would nmake a notion that we reduce that to
three years to be consistent with what we di scussed.

CHAI RVAN OTT: Mdtion by M. Gould to amend the
change of five years down to three years.

|s there a second?

MR GUTHREAU:. 1'IlIl second that notion.

CHAI RMAN OTT: Seconded by M. GQuthreau.

Any di scussion regarding this?

Al'l those in favor say aye.

Any opposed?

Motion carries. Chair wll be an aye as well.
Thank you for that.

(Motion carries.)

CHAI RVMAN OTT: Next change is the next section,
which is Section 7, subsection 6. This adds or draft m nutes
or applicable to subsection 6.

Yes, M. Karpel?

MR. KARPEL: Can you refer ne to the page?

CHAI RVAN OTT: |"'msorry.

MR KARPEL: That's okay. But |I'm|l ooking at
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the -- what we had | ast week.

CHAI RVAN OTT: So the one we were | ooking at | ast
week, that should be page 12.

MR KARPEL: Ckay. Thank you

CHAI RVAN OTT: So Section 7.6, this references
draft mnutes, which | believe was struck from subsection 3 at
the last neeting. So ny thought is since it was struck from
subsection 3 it shoul d probably be struck from subsection 6 as
wel | .

But happy to hear any other comments fromthe
task force?

MR GUTHREAU:. 1'Ill nake the notion to strike
that. This is Vincent Guthreau for the record.

CHAI RVAN OTT: Motion to strike from
M. Cuthreau.

|s there a second?

MR LI PPARELLI: Second.

CHAI RVAN OTT: Second, M. Lipparelli. Any
di scussion on that one?

Al'l those in favor say aye.

Opposed?

That notion carries as well.

So or draft mnutes will be stricken from

subsection 6. Chair's an aye as well.
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(Motion carries.)

CHAl RMAN OTT: Next section is subsection 7, 7.7,
which clarifies that a court reporter who transcribes a
nmeeting is not required to provide a copy of a transcript
m nutes or audi o recording of a neeting prepared by the court
reporter directly to a nenber of the public at no charge.

Are there any conmments about this change? |
think this was discussed at previous neetings.

Wul d anyone like to nodify this or should we
nove forward with no nodifications here?

MR LIPPARELLI: M. Chairman, this is

Paul Lipparelli. | don't have any experience with court
reporting of public neetings. W -- we use strictly audio,
video and minute taking. So I'll defer to the agencies that

have experience wth it and what's inportant to them |
really can't add nuch.

MR. GQUTHREAU. You know, from NACO s perspecti ve,
Vincent Guthreau for the record, we have clerks in different
counties that take mnutes, so we don't -- | don't think we've
ever used a court reporter unless -- if it isit's arare
ci rcunst ance, so.

CHAI RVAN OTT:  And ny recollection fromtalking
to -- Deputy Attorney General Geg Ot. M recollection

talking to public bodies is this is just a protection really
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for the court reporters because they do retain ownership of
the transcript and to clarify that they would not need to
provide that work for free to menbers of the public. So |
don't think it was controversial previously.

So if there is no notion to anend it, | wll
| eave it in and nove on to the next change, which in nmy notes
is the Sections 8.3, 9.3 and 10.7 and 8, which all relate to
t he anount of tinme the Attorney CGeneral's Ofice has to bring
a suit once it issues findings of fact and concl usions of |aw

This is sonething that was discussed previously.
And ny understanding of the way this would work is the
existing tinme frame of the 60 days at 120 days would remain in
pl ace.

Once the attorney general issues the findings of
fact and concl usions of |aw public bodi es would have a period
of time wwth which to take corrective action or to say that
they agree with it, and then the attorney general woul d have
additional tine on top of that to bring suit if necessary.

So it was intended | believe to be a way to all ow
public bodies to self-correct wthout being brought into court
t hrough legal action. And to allowa little bit of additional
tinme.

Does anyone have comments, concerns,

nmodi fi cati ons about these sections?
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Ckay. If we -- unless anybody has a concern |
would like to -- the next thing I would like to talk about is
sone additional |anguage that | had inserted into the
materials both at the last neeting and at this nmeeting. And
this would be a change to Section 10.

And what this is designed to do is to allow the
Attorney CGeneral's Ofice discretion not to investigate a
conplaint that is filed in bad faith or to file by a
conpl ai nant whose interests are not significantly inpacted by
t he public body.

So what this is designed to prevent is
i ndividual s of the public fromfiling conplaints against
public bodies that they have no relation to. Could be an
i ndividual in Esnmeral da County who has an i ssue personally
with a person in ark County and wants to file open neeting
| aw conpl ai nts agai nst that individual, even though whatever
the board in Cark County m ght be doing has no effect on the
i ndi vidual in Esmeral da County.

It is an intent to give the Attorney General's
Ofice discretion to decline to investigate those conplaints
t hat appear to be being filed by individuals with no interest.

That is an issue that we have had recently.
There are some individuals who file conplaints agai nst boards

t hat they have no connection to. And so that's -- that's the
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intent of the language. And I'm-- |'m happy to hear
coments, criticisnms or concerns fromthe task force about
t hi s.

MR GUTHREAU:. Vincent Quthreau for the record.
W do have sonme concerns about this. So I'msure -- | think
we're okay wth the bad faith stuff, although that's sort of
new and | haven't had an opportunity to run it by the nenbers,
but I think in concept we would be okay with that.

There is -- there is an issue here about the --
about the discretion about filing clains 120 days after at the
di scretion of the Attorney General's Ofice.

The way that | read that, and naybe | woul d be
open to feedback, it |ooks like that could go on for an
infinite anount of tinme. So I'lIl give you an exanple of where
| think that could be problematic. So in ten years sonmeone
brings a claimof an open neeting |aw viol ati on.

The agenda item or the programor whatever it is
has been passed and adopted and the county or the |ocal
governing body is adm nistering a program Soneone says
there's a violation of the open neeting law. The attorney
general says sure, we'll look into that. Violate -- then they
void the agenda itemor the program Now what do you do?

Because there's -- it's just -- it's really

problematic to inplenent that, | think. | don't even think
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the Attorney General's Ofice would want that responsibility,
to be honest. But | think -- | think that -- that section is
probl ematic, not just for |local but any public body.

Just because it's an infinite amunt of tine,
there's no statute of limtations, there's no -- |'ve heard
fromother people that aren't -- aren't even county nenbers
t hat have sone issues with this. So | think -- | think we
m ght need to discuss that -- that time period because at this
point it would be infinite.

MR. KARPEL: Richard Karpel. 1|'mnot sure --
you're not tal king about 120 days? Wat are you talking
about ?

MR. GUTHREAU. You took at Section B, may at his
or her discretion investigate and prosecute any violation in
this chapter alleged in the conplaint filed nore than 120 days

after the alleged violation with the office of the attorney

general .

MR. KARPEL: Right.

MR. GUTHREAU. There's no tine period about after
that. Like what -- | nean, | guess I'll stop there.

MR. KARPEL: It's attorney general's discretion,

MR, GUTHREAU. Yeah, that's problematic. It's a
political office, it varies, there's -- | nmean, that office
changes hands. | think that could be problematic.
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CHAI RVAN OTT: M. CGoul d?

MR GOULD: Yeah, | absolutely support that. |
think this is problematic, | think it creates an open-ended
problemas was stated. And | -- | could not agree to this,
just couldn't.

| would also point out on C, | don't -- do you
really need the at his or her discretion? Because it nmakes it
sound |i ke there m ght be a situation where your office would
exercise discretion to prosecute a bad faith claim | can't
i magine if you know sonething's a bad faith clai mwhy you
woul d ever prosecute it? So why can't you just say may
decline to investigate, what's the -- what is added by the
di scretionary | anguage there?

MR. VASKOV: Hello, M. Chair. That was ny --
for the record, N ck Vaskov. That was ny thought too. C
seens to be just a codification of the -- your inherent
authority to decline to prosecute sonething. | think you have
that discretion just in terns of prosecutorial discretion. So
" mjust not sure Cis even necessary.

CHAl RMVAN OTT: So --

MR GOULD: I'malso alittle troubled, even
t hough it's not -- sort of outside ny role in representing a
public body. And while | would love to be able to say oh,

yeah, this person has no interest in my public body, | am
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bothered just as a policy matter that the AGis going to
deci de that someone who may have a -- raise a very legitimte
open neeting |aw violation could potentially have that claim

t hrown away because your office decides that they' re not

sufficiently attenuated or -- I'msorry, there's no nexus with
the public body. | don't |ike that personally fromjust a
public perspective, | find that a little bit overreaching.

So | woul d propose to take out honestly B and C
or at |least take out C and nodify B to put in maybe a
secondary period that's reasonabl e under certain
circunstances, like if there's bad faith all eged maybe you
have nore than 120, but beyond that, | don't like that 120 and
| don't like C at all.

CHAI RVAN OTT: So, Deputy Attorney GCeneral
Geg Ot. Let ne address -- so there's two different
di scussions, one is about the statute of [imtations extension
in B and the other one is about the ability to decline to
prosecute or investigate in C

Wthout the nodification to C the | anguage says
the Attorney General's Ofice shall investigate and prosecute
any violation of this chapter in subsection A

So | appreciate what you say about prosecutori al
di scretion to decline to investigate, but as | read shal

investigate, | don't know that it does give us that
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prosecutorial discretion.

So as it is right now when we get a conplaint we
investigate it. And that all ows people to overwhel m our
office. If they don't think that we have done what they want
to do file they can file as many conplaints as they want
agai nst as many public bodies as they can in the state.

So | feel like we need sonmething in C.  And |
understand if the | anguage is not correct or you guys want to
nodify that, but | do think we need sonething to give us an
ability to decline those -- for vexatious litigant for |ack of
a better term

But et nme put that to the side and go back to B
if we could because | think that's kind of a bigger issue. |
understand -- fromny recollection reading the m nutes what B
was trying to get at was these undi scovered violations. A
secret neeting that a nenber of the public doesn't necessarily
know about until after the statute has | apsed.

| understand the concerns raised by -- by the
task force that there has to be sone sort of finality in these
desist, maybe it's a statute proposed where it's a hard year
regardl ess of whether it's a secret violation or not.

But | am synpathetic to a menber of the public
who says | got to bring this thing in 120 days, if this public

body neets in secret, takes an action and signs a contract |
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m ght know about it until 150 days and then | have no
recour se

So those | think are the twin concerns. And |
understand that this |anguage doesn't necessarily address the
finality that M. Guthreau tal ked about, but |'m synpathetic
to the public's concern about a secret violation as well.

MR. GQUTHREAU. Yeah, | think I would propose --
this is Vincent Guthreau for the record. | think I would
propose one nore sort of scenario, and | don't know how
this -- | nmean, | would propose putting nmaybe |ike a year cap
on it. Because ny other -- ny other thought was what if the
entire board that commtted the neeting violation is no | onger
there? How do you -- right? Because | don't know if that
nmeans nuch, but | -- it could have if there's sonething that
was passed that the | ocal government is now i npl enenting;
right?

So, | don't know, it's hard for ne to say because
| don't have a nunber for ny nenbers, but, | nean, | would --
| would -- | would argue that maybe putting a year or 12-nonth
cap on it is appropriate too. If we're trying to get at sone
sort of language |I'mjust throw ng that out there. 1'm open
to suggestions. If -- if you want to keep that in there to
sort of satisfy that.

CHAI RVAN OTT: M. CGould, we'll take you and then
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we'll take M. Karpel.

MR GOULD: | would be okay with a statute of
repose |ike one year so you know that's the end. But from
what you descri bed which made sense to nme as to why you nay
need nore than 120 in your discretion, why don't you draft it
so that it is limted to either that specific situation or a
situation |like that where in your discretion you determ ne
that the public could not reasonably have known?

| understand that, you know, subject to the
one-year finality, but the way this is witten -- this is --
this is |like way beyond that.

So if you wanted to limt it to a secret neeting
or some other situation where the public could not reasonably
have known that a violation occurred with a one-year cap, |
could live wth that.

CHAI RMAN OTT: M. Karpel ?

MR. KARPEL: Yeah, as the newguy |I'Il ask this
question all the time, is this -- has -- has anybody ever
tried to invalidate a nmeeting by filing a conplaint ten years
or several years after the neeting took place?

CHAI RVAN OTT: Deputy Attorney General Geg Qt.
| think the | anguage has been pretty clear that you can't file
a conplaint to avoid an action that late so far.

MR KARPEL: Ckay.
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CHAI RVAN OTT: So we haven't had that scenari o,
what we have had is nmenbers of the public say I didn't know
about this and now the statute of limtation has passed,
what's ny renedy?

MR. KARPEL: So you have that situation?

CHAI RVAN OTT: | would say in conversations |'m
not famliar with an actual conplaint.

MR KARPEL: Ckay.

CHAI RVAN OTT: But | have had conversations with
i ndi vidual s who' ve -- who've raised that as a concern.

MR KARPEL: Cxay.

CHAIRVAN OTT: And | couldn't tell you whether or
not those concerns were valid because once it's past the
120 days we can't -- we can't do anything.

SO -- so -- | agree with the comments of -- of
M. Quthreau and M. Gould that there's nmaybe two different
ways to address this. One would be to limt it to where the
violation is undiscovered and that the 120 days runs fromthe
di scovery.

The other would be to put sone sort of a statute
of repose on there that says, you know, but in no -- in no
event shoul d action be brought after a year fromthe date of
vi ol ati on.

| think both of those are --
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MR, GOULD: O both. How about both? 120 days
after the discovery or but no event l|later than one year.

CHAIRVAN OTT: | will open that up to the task
force. How do other people feel about those issues?

MR. KARPEL: Richard Karpel. |If it has been
shown that it was inpossible to know, why -- why would you set
an arbitrary tinme limt of a year?

MR GOULD: Well, ny thought is because of what
was said at the very beginning of this conversation, there has
to be sone finality.

MR. VASKOV: Yes.

MR, GOULD: Orherwise this could go on forever
and a contract that was approved or sonething that was
approved by a public body in 2016 could cone up and get hit in
2019 and now what do you do?

MR VASKOV: Yeah

MR, GOULD: It would put everybody at task. You
have to believe that there's -- | nean, and | don't think
there's a lot fromwhat Geg is saying, it's not Iike he gets
these a lot, but if soneone finds out that say there was a
secret neeting they're going to know fairly quickly because
that contract is going to be out there and they're going to
say how did this contract get approved, what happened? So,

you know, there just has to be sonme finality to this or you're
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going to cripple the governnment's ability to do business.

MR GUTHREAU:. Yeah, and it -- Vincent Guthreau
for the record. | think it also creates just nassive
uncertainty with the public, the board --

MR, VASKOV:  Yes.

MR. GQUTHREAU. -- and everyone. And also sort of
goi ng on another tangent, every crinme except for nurder has a
statute of limtation. So | think we have to figure out a
way. And those are in there for a reason; right?

Peopl e' s m nds change, | nean, nenories that
maybe there's, you know, they don't have the records, | don't
know. Because if we're only supposed to hold records now for
three years, if the claimis about five years |ater we don't
even have a record of the neeting now So I'll just throw
that out there too as far as why there needs to be sone sort
of limt on that.

" mal so not proposing three years because of
board makeup change possibly every two years.

MR GOULD: Right.

MR, GQUTHREAU. So | just think statute of
[imtations just as rule in law in general, not even though
open neeting lawis usually the way that it goes.

MR LI PPARELLI: M. Chairman?

MR GUTHREAU. It may be --
CAPlI TOL REPORTERS (775) 882-5322

37






© 00 N o o B~ W NP

N NN NN R R R R R R R R R R
A W N P O ©O 0O N O O B W N B O

CHAI RMAN OTT: M. Lipparelli?

MR LI PPARELLI: Paul Lipparelli. 1 -- 1"l
throw this out. 1In |local governnent we go by one-year budget
cycles and -- and one-year tax levies. And so anything past
that year of -- of -- of when the occurrence happened is going
to be in a different budget year and -- and that business is
going to be closed and gone.

So, | think there's a rational basis for saying

one year. Because after that what are you going to do, void a

contract that's already been perfornmed and paid? | nean, it
turns -- it turns the renedy into -- into sonething kind of
silly.

So one year nmakes sense to ne as a -- as a nmark
and if it turns out not to work, very well, we can cone up

wth a better one |ater

MR GUTHREAU:. Yeah, Vincent Quthreau. | kind of
like that testing it out since we are expanding authority
here. | think nostly because | said the one year.

So obviously it's an excellent proposal, but |
think -- yeah, | think we're happy to -- if all of a sudden,
you know, in the next -- when this lawis inplenented or if
it's inplenented and conme back and we're getting a ton of
stuff outside that and the public doesn't -- | nean, |oca

governments | think -- | don't want to speak for every board
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because | know there's been issues, but | think nost of our
menbers try their best to adhere to the spirit of the open
neeting law. And | think if they see a place where the public
isn't being heard then we would want to revisit that too.

So | would nake a notion to nake that change to
put the year cap on there.

CHAIRMAN OIT: So can | -- can | put sone
| anguage on that notion?

MR. GUTHREAU. Yes, please.

CHAI RMAN OTT: Because | was taking notes.

MR. GQUTHREAU:  Sure.

CHAI RMAN OTT: So | had two possi bl e changes, one
was to get at the discovery angle that we had tal ked about and
that would be -- and this is the | anguage in 241.039(2)(b), it
woul d be replacing nore than in the second sentence wthin and
after to of discovery.

So what that would read is may at his or her
di scretion investigate and prosecute any violation of this
chapter alleged in the conplaint filed wthin 120 days of
di scovery of the alleged violation wwthin -- with the office
of the attorney general. So that's the first one that woul d
try to get at the of discovery.

And then the second part would be an addition at

the end of the sentence which would say but in no case -- but
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in no case may an investigation of prosecution be brought nore
t han one year after the violation

MR GUTHREAU: |'mokay with that. |'m
confortable with that. Vincent Guthreau for the record.

CHAIRVAN OTT: So is that --

MR. GQUTHREAU. |'mconfortable with that, yeah.

CHAI RVAN OTT: Ckay. So we'll take that as a
notion for M. Guthreau

MR, GUTHREAU:. Yes.

CHAI RMAN OTT: Does anyone have a second to that
nodi fication?

MR LI PPARELLI: Second.

MR VASKOV: 'l second that.

CHAI RVAN OTT: Second from M. Lipparelli who
Wi ns the buzzer. Any discussion of that |anguage for
nodi fication? Hearing no discussion, all in favor of that
change say aye.

Al'l opposed?

kay. That notion carries. Chair will vote aye
as well on that.

(Motion carries.)

CHAI RVAN OTT: Now let's go back to subsection C
of the sane section. W had some di scussion about renoving

the at his or her discretion but also a discussion about
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renmoving the section entirely. | think renoving it entirely
is problematic fromour office's perspective for the reasons
said previously. But | didn't allow M. Vaskov to respond to
that, | pushed us back to subsection B. So happy to hear
ot her concerns.

MR VASKOV: Yeah, for the record, N ck Vaskov.
| had not frankly considered your concern about vexati ous
conpl aints being | odged and then your office being
overwhelnmed. So I'll yield on C

CHAI RVAN OTT: How do we feel about the at his or
her discretion | anguage? Do we think that that needs to be
renoved? Because | agree that we could say may decline to
investigate without the his or her discretion

MR GOULD: Sane thing. | think it's
super fl uous.

CHAI RMAN OTT: Ckay. So how about -- can we get
a notion to approve that |anguage with the nodification of at
his or her discretion with the renmoval of that |anguage?

MR GOULD: So noved

CHAI RVAN OTT: Mved by M. CGoul d.

|s there a second?

MR LI PPARELLI: Second.

MR VASKOV: Second

CHAI RVMAN OTT: Second by M. Lipparelli.
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Any di scussion on this? Hearing no discussion
all in favor say aye.

Any opposed?

Ckay. The chair is in aye as well. That notion
passes.

Thank you for the thoughtful discussion regarding
that as well.

(Motion carries.)

CHAI RVAN OTT: | think we're maki ng good tine.

MR, GQUTHREAU. | thought we got through that
pretty quickly for what it was.

CHAI RVAN OTT: Yeah. So that takes us to
Section 10.2, which says --

MR GUTHREAU. W just did.

MR GOULD: Yeah.

MR GQUTHREAU: | think it's 7.

CHAI RVAN OTT: Ckay. Yep. No, you're correct.
Sorry.

10.7. 10.7, which adds upon conpl etion of
i nvestigation conducted pursuant to subsection 2 the attorney
general shall informthe public body that is the subject of
the investigation and issue as applicable a finding of no
violation of this chapter occurred or a finding that a

violation of this chapter occurred along with the findings of
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fact and conclusions of |aw that supported the violation of
this chapter. And then the public body shall submt a
response within 14 days.

MR LI PPARELLI: M. Chairman?

CHAI RVAN OTT:  Yes, sir.

MR. LI PPARELLI: On -- on the response fromthe
public body | think 14 days is too little tine. W have sone
public bodies that only neet once a nonth, sone even |ess
frequently than that.

And if the public body is going to have a
nmeani ngful opportunity to reflect on the attorney general's
findings, schedule a neeting and have a di scussion and
formul ate a response, it's going to take much | onger than
14 days.

So | would plead for -- for 45 days for those --
for some of those public bodies that don't have these
regularly occurring neetings as a starting point for the
di scussi on.

There -- we couldn't -- we couldn't al nost under
any circunstance short of an energency neeting get you a
response in 14 days.

MR GUTHREAU:. Vincent Quthreau for the record.

MR VASKOV: This is --

MR GQUTHREAU. Ch, sorry, go ahead.
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MR VASKOV: (o ahead, Vincent.

MR GUTHREAU:. | guess the only other -- sort of
bui I di ng on those concerns, especially for sone of our rural
menbers who neet even less frequently, | would make an
argunment that it could also be at the next neeting.

Because we have sone boards that don't neet. |
think we have sone G Ds in sonme of our snaller areas, they,
you know, manage nmaybe a small road system they neet I|ike
every six months. So I'mjust a little bit worried about them
all of a sudden being in violation of sonething that just
because they don't end up neeting.

| don't know if that's too broad, but that is ny
suggestion is to nove it to the next possible neeting. Mybe

with sonme | anguage in there that says whichever cones sooner

| don't know if that's -- that mght be too restrictive. But
anyways, that's -- that's ny suggestion.
CHAI RMAN OTT: Let's go to the south. | know

M. Vaskov and M. CGould both want to talk, so you guys can
deci de.

MR VASKOV: N ck Vaskov. So | too am concerned
about 14 days. |'mespecially concerned about it given that
if you don't respond you're deened to have agreed with the
findings; right? | don't like that notion at all, quite

frankly. W either respond or we don't, but if we don't
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respond | don't know why we're suddenly deened to sort of
agree or be in violation.

But, you know, certainly |I think one of the
| anguage assunes that the public body is going to be the one
responding. And as Dean and | just tal ked about, |'mnot sure
that's true, the response may sinply conme fromthe attorney
fromthe public body wthout the public body actually taking
any action on that response.

MR GOULD: That's pretty typical. | nmean, it's
an attorney/client issue at that point. | know that when N ck
and | worked together we didn't have any, but if we did, we
woul d have --

MR. VASKOV: |ssued a response

MR GOULD: -- fornulated our response. W
woul dn't have taken it to a neeting wth an open agenda with
an attorney/client issue. W wouldn't have done that.

SO -- but I'malso concerned -- Geg, aml
reading this correctly, that when you're investigating this
you give us notice that there's a violation, and that's the
first time we even know there's a violation?

MR, VASKOV:  Yes.

MR GOULD: So you've made that decision wthout
even getting any input fromthe body?

CHAI RVAN OTT: Wi ch section are you tal king
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about ?

MR GOULD: Wwell, if you start on 7.

MR, VASKOV: Yes.

MR GOULD: | think the way | read 7 it inplies
that -- that you -- your office has decided that there was a
violation, but | don't think the public body has yet even
known that there's a violation and has had no opportunity to
respond to you predetermnation. | find that troubling.

MR KARPEL: R chard Karpel. Doesn't the word
i nvestigation suggest that the Attorney Ceneral's Ofice is
going to contact the public body to get information pursuant
to the investigation?

MR GOULD: Well, it mght be true if they're
doing the kind of investigation that you or | would do, but
there's nothing statutorily that requires themto even give us
noti ce.

So I'm suggesting that the first step here needs
to be a discussion about why would you not |et us know
i mredi ately that a conplaint's been filed and give us sone
reasonable tinme to respond as part of your investigation.

CHAI RVAN OTT: Deputy Attorney General Geg Qt.
So let ne put on the record the way that the process currently
wor ks, whether or not that's required by statute.

W get a violation, we do an initial -- or a
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conplaint, we wll do an initial reviewto see if it nmerits a
response fromthe public body.

Soneti mes sonebody conpl ai ns about sonethi ng that
is not an open neeting law conplaint at all, it's just a
policy decision or it's sonmething that is just not just
violative of 241, even if all the facts as alleged were true.

Those typically get responded to wth a no
violation letter without the public body being requested for
for input. Because there's just nothing they could say that
woul d change the decision, there's just no violation there.

If there is a possibility of a violation, then a
letter and a request for a response goes out to the public
body with the tinme frane to respond. They provide a response,
then our office determnes if there's additional interviews,
docunents, other things that are needed. There could be a
back and forth with the public body or with other individuals.
Before a determnation is made and that determ nation could be
a violation or it could be no violation.

So that's the way the investigation piece
currently exists. | don't believe that is specifically
required. | don't think it says that we need to get a
response fromthe public body.

It does say that we need to do an investigation.

And | think it would be hard to do an investigation w thout
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all om ng sone sort of contact with the public body.

MR, LIPPARELLI: It would not only be hard,
M. Chairman, Paul Lipparelli speaking, | think it's a
viol ation of due process.

MR VASKOV: Yeah

MR. LI PPARELLI: So -- and that doesn't happen,
that's never been the attorney general's practice. The first
thing that happens after they get a conplaint is they notify
t he public body against whom the conpl ai nt has been nmade and
say please send us all the available information pertaining to
this neeting and any other material you want to submt for us
to do a full investigation of the conplaint.

So, that -- that's -- that's never been howit's
worked. And | don't know if this |anguage changes that. |
think -- I think the attorney general will still do business
the way he or she always has on that regard.

| " mjust saying back to ny suggestion or conment
and M. Quthreau's, | don't necessarily agree that it's always
going to be an attorney who -- who responds, we have public
bodi es who have di sagreenent anong the nmenbers about whet her
to proceed in a certain fashion.

And in light of the Hanson case and the
requi renents that now are on public bodies to give direction

to the lawers in public neetings about taking action in -- in
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legal matters, | think we need to | eave roomfor the
possibility that the public body will be the one that has to
make a deci sion on how to respond. And 14 days is just not
nearly enough

CHAI RVAN OTT: M. CGoul d?

MR GOULD: M. Ot, yeah, | have no problemwth
the setting of time, | wasn't saying that, and | don't think
Ni ck was saying it because we were disagreeing with the
extension, we were just pointing out that we hope that based
on the conversation we were hearing the sense wasn't that
every -- anytinme there's a notification of a violation to the
board or the public body that they have to now go to an open
nmeeti ng.

W woul d have to | ook at Hanson ourselves in
light of -- particularly the | anguage that was di scussed at
the last task force neeting, that would help to | think soften
the effect of Hanson.

But -- so I'"'mnot at all arguing the 45, | --
still would maintain though that -- and | appreciate that what
you're saying and what M. Ot is saying that it is the
practice of the attorney general to provide notice.

| would submit that | think it should be required
in the statute that if there is a violation alleged, other

than the type that you commented on that isn't even a
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violation and you dismss it without even -- but if there's
even the sense that it's going to nove forward, the public
body should i medi ately then have notice that that's occurring
and not wait. | hear what you're saying, but if you' re doing
it anyway you shoul dn't have a problem codi fying that

practice. It just --

CHAI RVAN OTT: Deputy Attorney Genera
Geg Ot -- sorry, go ahead.

MR GOULD: -- seens unfair.

CHAI RMAN OTT: So ny concern with prescribing
details of the investigation is that it's the first step down
a slippery slope. I'mworried that then sonmebody is going to
say why are you just getting their word for it, you should
also be required to interview wi tnesses, you should also be
required to take additional steps.

The statute right now gives us the discretion to
investigate in a manner that allows us to get to the facts as
necessary.

| haven't heard -- | haven't heard any serious
and legitimate conplaints that we don't do that in a way that
gets to a good result in the vast majority of cases.

So, | would be probably opposed to anything that
woul d specify how or what we need to do in that investigation

Because | think that we're doing a good job right now. Maybe
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|"mself-interested in saying that.

But -- but I would -- I"d probably push back
agai nst a requirenment that our investigation include specific
steps, just because |I'm concerned about where it woul d go.
Having said that, | don't -- | understand conpletely the
concern about the 14 days. | think part of the reason the
14 days is there is because it's a short tine frane and it
all ows the response to cone in before the attorney general's
extension to file suit is necessary.

| nmean, the extension that was given in
subsection 9 is 60 days if they need to void an action. So if
we go out to 45 days there's very little tine to file an
action, if that's -- if that's the case. W could possibly
toll these time franes in subsection 9 and that woul d naybe
all eviate that concern, but then we pushed out the tine to
whi ch a conplaint would need to be filed a little bit further.

| don't feel strongly about those nunmbers. |

just want to raise those concerns.

MR VASKOV: N ck Vaskov. [|'mjust wondering why
Section 8 is necessary? If we -- | nean, | guess you' ve done
your investigation and made your findings of fact. 1Is a

response fromthe public body necessary? And it seens to ne
it's only necessary to the extent that you the attorney

general has authority to then issue fines or -- or other --
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take other punitive action against the public body.

If -- if there's no such authority, then I'm not
sure a response i s necessary, which | guess kind of |eads ne
to sone of the changes in the further sections where | do fee
i ke the attorney general is -- is getting into the -- the
busi ness of sort of a quasi judicial role rather than an
investigatory role and an enforcenent role.

And so as long as the attorney general is not
getting into the judicial role and making | egal determ nations
t hat have penalties associated wth that, | guess |'m okay
with them doing the investigation, making findings, as |ong as
once they nmake those findings they then have to go prosecute
those findings civilly on crimnally.

CHAI RVAN OTT: Putting aside the fine piece for a
second, although I knowit's related. | think the reason for
the response i s because the Attorney Ceneral's O fice could
have a finding of fact that says you guys have viol ated the
open neeting |law and the action that you took should be void.

They issue that within 60 days. They either have
an option -- under the current law they need to institute that
action to avoid -- to void that in court wthin 60 days.

What this is trying to do is allow themto issue
the findings of fact, allow us to issue the findings of fact.

The public body then can say okay, we agree, we nessed up,
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we're going to change that, we don't need to go to court about
this. |If they don't issue any response that says whet her they
agree or don't agree, the Attorney General's Ofice isn't
going to know whether there is a need for a court action.

So that response should alleviate the need to
bring public bodies to court to void actions if they're in
agreenent wth the findings that have been nade.

If they're not in agreement, then we still have
the option to go to court and argue about it in front of a
judge. But it's supposed to alleviate the need to bring
actions to court when necessary. |f that nmakes sense.

MR, GOULD: Well, maybe you want to switch this
out based on what Nick said earlier. And if -- if the public
body doesn't respond then it should be deened to be opposing
it, not accepting it.

MR VASKOV: Yeah, that would be better.

MR. GOULD: And then you can go file your action
or do whatever you want to do.

MR LIPPARELLI: | -- this is Paul Lipparelli.
agree wth that sentinment, it preserves the rights of the
public body. |If they default and don't -- and don't respond
they' re deemed to deny the charge and then the attorney
general can take whatever further action he or she desires to,

but --
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MR GOULD: Yeah.

MR LIPPARELLI: -- to deemthemto admt to the
wongdoing is -- is not typical in the | aw

MR VASKOV: Yep, | agree.

MR GOULD: Oher than in the context of a
default judgnent. But that's -- that's in the context of a

judicial proceeding as Nick said, this is not a judicia

pr oceedi ng.

MR. VASKOV: \Where you' ve been served --

MR. GOULD: Right.

MR. VASKOV: -- you have the opportunity to
respond.

MR GOULD: This is not.

CHAI RVAN OTT: |I'mthinking -- Deputy Attorney
General Geg Ot. I'mthinking in ny mnd about how that
plays out. | imagine public bodies if no action will be a

denial and the only effect of taking action would be to
elimnate a court case, | would think the vast majority wll
fail to respond.

MR. VASKOV: Well, this is N ck Vaskov again. |
think it's in their best interest to respond; right? | don't
think you want to let an alleged public violation as a public
body | ay unresponsive. On the other hand, if you don't

respond it shouldn't be deened that you've admtted either.
CAPlI TOL REPORTERS (775) 882-5322

54






© 00 N o o B~ W NP

N NN NN R R R R R R R R R R
A W N P O ©O 0O N O O B W N B O

MR. GOULD: Right.

MR LI PPARELLI: M. Chairman, Paul Lipparelli.
| -- 1 don't know of any of ny clients who would take a notice
of violation fromthe attorney general and do nothing with it.
Maybe sone woul d

MR. GOULD: Absolutely.

MR. LI PPARELLI: But not ny clients and not while
| was being their lawer. So | -- | understand the concept of
wanting to inpose a requirenment on the public body to give you
sonet hi ng back either saying we agree, we disagree or we
partially disagree.

| don't have a problem putting an obligation on
the public body to give sone sort of response. And if you
want to deemthe absence of a response to be a denial, that
woul d be okay with nme too. That would elimnate sone of the
problenms | have with -- wth timng.

So if as --as M. @ithreau said if there's a
rural board somewhere that only neets a couple tinmes a year
and they don't respond, you can -- you can take that as a --
as a denial and then nove in whatever direction you need to.

So, as a -- let nme try a proposal here. The
| anguage in paragraph 8, a public body shall submt a response
to the attorney general not later than 30 days after the

recei pt of the finding of the public body violated this
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chapter.

| f the public body does not submit a response to
the attorney general within 30 days after the receipt of the
finding it shall be deened that the public body disagrees with
the finding of the attorney general

CHAI RVAN OTT: | have a notion --

MR. VASKOV.: Can | propose a -- sorry.

CHAI RVAN OTT: Go ahead.

MR VASKOV: Sorry. N ck Vaskov for the record
Can you propose a friend anmendnent --

MR LI PPARELLI: Yes, sir.

MR VASKOV: -- to that?

MR LI PPARELLI: Absolutely.

MR VASKOV: | would add that a public body,
comma, or where authorized counsel for the public body shal
submt a response. That at |east |eaves open the opportunity
where if your counsel is authorized to respond on behal f of
t he public body that they can.

MR LI PPARELLI: M. Chairman, Paul Lipparelli.
| like that suggestion and | would incorporate it into ny
not i on.

CHAI RVAN OTT: So or where authorized counsel
for --

MR. VASKOV: O where authorized counsel for the
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publ i c body, conma.

CHAI RVAN OTT: So or where authorized counsel for
t he public body, and that would come after a public body, so
that would be after the third word of that subsection

Ckay. And that was -- that's your notion
M. Lipparelli?

MR. LI PPARELLI: Yes, sir.

CHAI RVAN OTT: Do we have a second?

MR VASKOV: Second

CHAI RMAN OTT: Any di scussi on?

MR. KARPEL: Richard Karpel. |'mjust curious if
a counsel speaking for a public body responds to the Attorney
Ceneral's Ofice on anything, | nmean, isn't it the -- isn't
that the same as the public body responding? O am|l m ssing
somnet hi ng here?

CHAI RVAN OTT: Deputy Attorney General Geg Qt.
| think the concern is that when it says a public body shal
respond it mght be deenmed that the public body is not able to
del egate that authority to its counsel. And so | think that's
what M. Vaskov is trying to get at wth his amendnent.

MR. GOULD: So that in that event you have to
al ways schedul e a neeting just for that purpose in order to
aut hori ze the public body.

CHAI RVAN OTT: Any further discussion?
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MR GOULD: M. Ot, this notion's only deal with
8, the change in 8; right?

CHAI RMVAN OTT: Correct.

MR GOULD: So it's not talking about anything
ahead of that, because | -- I'mstill troubled by the fact
that we don't get any notice, but that's not part of 8; right?

CHAI RVAN OTT: That's how | understood
M. Lipparelli's notion.

MR GOULD: Ckay.

MR. LI PPARELLI: M. Chairman, it was ny intent
to nodify paragraph 8 and | have no objection to going back
and tal king about the 7 stuff either.

MR GOULD: Well, why don't we deal with 8, |I'm
happy, then we can tal k about 7.

CHAl RMAN OTT: Ckay. So let's --

MR GOULD: | didn't want to hold it up because
of the chairman.

CHAI RVAN OTT: So seeing no further discussion,
all those in favor of the notion made by M. Lipparelli say
aye.

Any opposed?

So that is a notion passes unani nously. The
chair will be an aye as well.

(Motion carries.)
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CHAI RMAN OTT: So those changes are adopt ed.

Di d sonebody -- M. CGould, did you want to
di scuss 7 as well or did you want to nove forward?

MR GOULD: | would like to just respond on 7 if
| may to sonmething that you had said.

CHAI RVAN OTT:  Sure.

MR GOULD: | would -- | would submt that a
requi renent in the statute that you have to provide notice to
the public body at the front end is not the sane thing as
starting to erode the investigative process. This is not a
process by which we're telling you how you do your
i nvesti gati on.

As was pointing out earlier, |I think thisis a
due process issue. | think this is a constitutional issue.
|"mtroubled by the fact that hypothetically and statutorily
the first tine a public body could |l earn under the statutory
scheme that there is an issue is when the -- is under the --
they get the notice under 7.

And | would submt again that there should be
sonme | anguage added into this process into maybe A or B that
just requires your office to provide us with witten notice
when the notice of the violation cones in.

| nmean, | have had a situation where the way we

found out about it was through the nedia. And that's not a
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good way to find things out.

CHAI RVAN OTT: Was that a -- Deputy Attorney
Ceneral Geg Ot.

MR GOULD: The nedia --

CHAI RVAN OTT: Was that a violation?

MR, GOULD: Well, an alleged violation that ended
up being not a violation. But it's all over the newspaper,
it's all over the TV. Because as you and | know, the nedia
doesn't al ways vet these things, they just say what's going to
cause ratings to increase or -- or clicks. And so there could
be, you know, they give the -- the nedia notice of their
letter to you, we have no idea.

And then we're forced to have to reach out and
say: |s sonething going on? Because we didn't know. So |
just think it's fairness, it's an issue of fairness and due
process that we should know when you get sonething in about
our public body.

CHAI RVAN OTT: Deputy Attorney General Geg Ot.
So you want if |I'munderstanding correctly is a requirenent on
the Attorney General's Ofice to notify the public body upon
recei pt of any conplaint? Wether or not --

MR GOULD: Yes.

CHAIRVAN OTT: -- it's meritorious or not?

MR, GOULD: Yes. Because we will get calls, we
CAPI TOL REPORTERS (775) 882-5322

60






© 00 N o o B~ W NP

N NN NN R R R R R R R R R R
A W N P O ©O 0O N O O B W N B O

will get -- we can't control what goes on in the nedi a because
it's not comng fromus, it's comng fromusually the party
that's filing the conplaint.

And in the situation where it's a conpl aint
w thout any nerit, like | said, it nonethel ess goes out, the
worl d knows about it and all of a sudden we're defending
sonmething in the nmedia that we have no idea was even filed.

MR. VASKOV: Nick Vaskov for the record. | would
just add that | -- | synpathize with those coments. |
believe the ethics statute, the ethics comm ssion has | anguage
in the statute that essentially says that they get to do a
threshold investigation to determ ne whether a conplaint is
credi bl e.

Once they have nmade a determ nation the conpl ai nt
is credible -- is credible, then they give notice to the
per son agai nst whomthe conplaint is nmade.

So for exactly the reasons you just articul at ed.
And | know that that process is in the ethics statute.

CHAI RVAN OTT: But as I'mhearing M. Gould's
concern, that |language -- or that process is not -- would not
satisfy his concern because he wants notice of even
unneritorious conplaints; correct?

MR. GOULD: Correct. Because if you even | ook at

7 in your sub A one of the things you could tell the public
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body is that no violation occurred. But that could
hypot hetically be the first tinme we even know that there's an
al | eged vi ol ati on.

| understand the comment that you're going to do
a thorough investigation, you're going to contact us, but if
you're going to do it anyway then what's the harmin codifying
t hat and saying you know what, it's comng? | nean, it's --
it's aletter.

MR LIPPARELLI: M. Chairman, Paul Lipparelli.
In -- in NRS 241.039, which is the section on conplaints, the
first paragraph is a short sentence, a conplaint that alleges
a violation of this chapter may be filed with the office of
t he attorney general .

What if after that sentence we added a cl ause
notice of which nmust be provided to the public body by the
attorney general, within whatever tine period you want? O
i mredi ately or --

MR GOULD: That woul d work.

MR, VASKOV:  Yep.

MR GOULD: That would work. Wthin a reasonable
time -- within -- I"'mnot trying to hanstring your office, |
just would like to know.

CHAI RVAN OTT: So that would be a change to

241.039(1)?
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MR LI PPARELLI: Yes.
CHAI RVAN OTT: To add the | anguage notice of
whi ch should be given to -- or shall be given to the public

body within 14 days, is that --

MR. LI PPARELLI: Yeah, | -- that works.
MR, GOULD: | would neke a notion to that effect.
MR. VASKOV: "Il -- 1'Il second that.

CHAI RVAN OTT: Modtion and a second from M. Could
and M. Vaskov.

Any di scussi on on that?

Il will -- I will say that I'mgoing to abstain
just because | don't think it would be a burden to our
i nvestigative process, but I'd like to ook into that before |
support that because it is a change.

So I"'mnot going to be in favor of that at this
time, | won't oppose it, but | just want to put that on the
record.

Any ot her discussion?

Al'l those in favor of the nption say aye.

Any opposed? Ckay. That carries.

(Motion carries.)

CHAI RVAN OTT: So that by ny cal cul ation gets us
done with subsections 7 and 8 of Section 10, which noves us on

to Section 11. Before we take this we' ve been going for about
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an hour and a half, should we take a five-mnute break to give
the court reporter's fingers a little bit of rest before we
cone back for this final push?

MR GOULD: Sure thing.

MR, LI PPARELLI: Sure.

CHAI RMAN OTT: We'll cone back by 10: 30.

(Recess.)

CHAIRVAN OTT: So it's 10:32 now, I'mgoing to
call us back to the record for our final push. | think we
were -- our nunber was enlarged by one in the south.

Coul d you just state your nane so for the record?
And your organi zation?

Sorry. W didn't get that, could you try again.

MR VOLZ: Fred Volz, public.

CHAI RMAN OTT: Thank you, M. Vol z.

So, we left off with Section 11. So before we
get to the find section there is a change in Section 11 which
changes the | anguage fromtaking action violation of to
violated. This is really just trying to recognize that --

MR VOLZ: | don't have a copy of it so I'Il just
l'isten.

CHAI RVAN OTT: So that section's really just
trying to recognize that you can violate the open neeting | aw

wi t hout taking a specific action. And so that change is neant
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to ensure that -- or violations that are not actions are still
treated as viol ations.

MR, LI PPARELLI: M. Chairman?

CHAI RVAN OTT: Yes, sir.

MR. LI PPARELLI: On that subject | have a grave
concern about this froma crimnal |aw perspective. There are
m sdeneanor penalties attached to these violations.

And |1'm concerned that the nenber of a public
body who's just nerely present in the roomand takes no action
in furtherance of a violation is guilty on some sort of strict
l[tability standard. | think there needs to be a nens rea
conponent and there needs to be an action conponent. You
actually have to commt a violation of the open neeting law in
order to be subjected to crimnal penalty for this.

And so this is what |'mimagining, a public body
commts the nost serious violation of the open neeting |aw
whi ch woul d be voting on an itemthat's not on the agenda.

If -- if a person -- if a nenber of the body is
nerely present but doesn't do anything in furtherance of that
violation they're -- they're automatically guilty with -- with
t hi s change.

And so | -- | think that the | anguage in there
requiring action to be taken in violation is critically

inmportant to -- to making sure that before a nenber of a
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public body can be found guilty of a m sdeneanor viol ation
that they -- they have to have done sonething. And there are
ot her kinds of violations of the open neeting |aw that may
occur without the public -- w thout the nmenber's know edge,
like failure to properly post or sonething |ike that.

So, |I'mconcerned about this, I -- |I'mnot aware
t hat anyone's ever been prosecuted crimnally for a violation
of the open neeting law, so it may be a rare thing. But I
don't -- | don't favor our |aw subjecting people to crimna
penalty w thout them havi ng done sonet hi ng.

CHAIRVAN OTT: Can | clarify? | appreciate that
concern. Section 11 tal ks about posting any findings of fact
finding that an action was taken in violation of the |aw on
t he website.

Section 12 is where we get to the fines and the
other matters that are of concern to you. Do you have a
concern wth the | anguage change in 11 or is it nore directed
at 12 or is it both?

MR, LI PPARELLI: Well, now that you mention it,
think it mght be both. But |I'mnore concerned about 12
because it's the crimnal penalty section.

CHAI RVAN OTT: Can we take 11 first? And let me
just raise one concern. The reason why 11 | think is

necessary as it is worded right nowit says an action in --
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taking action in violation of the open neeting | aw needs to be
agendi zed and placed with supporting material. Sone public
bodi es have taken the position that if we didn't take an
action and we violated the open neeting | aw in sone other way,
we don't need to agendi ze that because this only applies to
actions taken in violation of the open neeting |aw.

So what this Section 11 specifically is neant to
get at is if we say that you violated the open neeting |aw,
whet her that was through action or exclusion of someone or
failure to do sonething proper that was not an action, you
need to agendi ze that and call attention to it and disclose to
the public that that was the violation

So | understand your concern with regard to
Section 12, but | think with Section 11 it's a little bit of a
different concern that we're trying to address.

M. Gould' s about to correct ne, though.

MR GOULD: No, | just -- | just want to add
sonet hing. Because if you -- forget 12 for a mnute, if you
just ook at 11, again, the way I'mreading this correct it's
saying that if you tell us that we vio -- you nmake findings of
fact and conclusions of law that we are not -- we nust include
an itemthat says we're going to correct it, what if we don't
agree with you?

There shoul d be sone caveat here that -- or
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unl ess we have sonehow provi ded you notification that we don't
agree with your findings of facts and concl usi ons of |aw

So nowif we don't -- you tell us you think we
did sonething wong and we don't do this, we now have a second
violation that's independent because we didn't do this.

CHAIRVAN OTT: So that's -- that's the state of
the law currently is that has to be agendi zed.

MR GOULD: | get it. But | don't like it.
Because | think it puts an unfair burden on the public body to
not even again have an ability to say, you know, or put
sonmething in there that says that the public body has the
right to indicate in the agenda they don't agree. But if
you're telling us we nust do this, we've had no opportunity to
def end oursel ves.

CHAI RMAN OTT: Well, so the |anguage says it nust
acknowl edge the findings of fact. | don't think that nmeans
that it has to adopt it, it has to say that they agree with
it, I think it can be agendi zed and you can state on the --
publicly why you disagree with it.

But | think it is very inportant that it be put
at a neeting so the public knows that the Attorney Ceneral's
Ofice has found that the public body's acted in violation of
the open neeting law. | think that's an inportant factor.

So --
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MR. GOULD: | guess |I'mtroubled by the word
acknow edges.

MR LIPPARELLI: M. Chairman --

MR. GOULD: Because you coul d argue that
acknowl edge is broader than just stating it. So |l -- | would
understand and get the fact that your requirenments to put it
on an agenda to notify the public body and the public that
you' ve alleged this. | get that. [I'mtroubled by the word
acknow edges.

MR. LI PPARELLI: M. Chairman, Paul Lipparelli.
Wien | do ny own neeting law trainings for ny public bodies I
refer to this section as the pants down section, which is
wher e when you get caught, the first thing you have to do is
go in front of the public and say we got -- we got this --
this finding fromthe attorney general

But | agree with the chairman that the -- that in
practice what this neans is you just have to acknow edge t hat
t he attorney general has nade these findings and it doesn't
conpel you to agree with them but it is the pants down rule
that -- that | think is a deliberate public policy decision
that -- that a -- that a public body has to basically confront
the findings of the attorney general in a public neeting.

But if you have a better word than acknow edge

|'d be happy to know it.
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MR. VASKOV: Well, N ck Vaskov. Wat you coul d
do is add a sentence at the end of that section that says the
acknow edgenment submitted by the public body may di sagree with
the findings and facts and conclusions of |aw issued by the
attorney general.

CHAI RVAN OTT: Deputy Attorney General Geg Qt.
My concern here, and we're tal king about a nodification that
isn't real. The only reason we're tal king about 11, the only
reason | brought 11 up is because of this change fromtaking
action in violation to violate, which | think is a reasonable
change | didn't expect opposition to.

What we're actually tal king about is a change to
what the existing lawis to allow the public body nore freedom
to push back against the findings of the attorney general.

| think they already have that in the existing
law, but | am concerned that any | anguage that says that oh,
they can say they don't like it is going to mnimze the
i mpact of the inportance of the investigation and the findings
that the Attorney CGeneral's Ofice has done.

So that is ny concern. |'mnot necessarily al
the way to opposed, but | am concerned about diluting the
i mpact of those findings of fact.

MR GOULD: | was good until you had that | ast

statenment. Because diluting m nds, sonehow the public body is
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doi ng sonet hing wong by not agreeing with you.

CHAI RMAN OTT: No, | don't think that the
argunment - -

MR. GOULD: Renenber, we haven't had any
opportunity at this point to disagree with you. You're just
saying to us we want you to go out there and pull your pants
down to coin a phrase.

CHAI RVAN OTT: Well, this is -- this is post
i nvestigation.

MR. GOULD: Yeah, | get that. But that doesn't
nmean we have to summarily agree with you. You're not the
j udge, you're the investigatory body.

So, you know, acknow edge -- acknow edges that --
that the attorney general has provided the body with findings
of fact and conclusion of law, that's what you're asking us to
do. That they exist.

But sonehow whet her you use N ck's proposed
| anguage or sonething that at least clarifies that it's --
it's an acknow edgenent, but it's not in any way an adm ssion,
so that we -- you know, and | don't want to have to argue that
later if we do agendize it the way that says, you know, we are
acknow edging it, but we don't agree. And sonmehow your office
says no, no, no, that isn't what you're allowed to do.

It's putting us | think in an unfair burden
CAPI TOL REPORTERS (775) 882-5322

71






© 00 N o o B~ W NP

N NN NN R R R R R R R R R R
A W N P O ©O 0O N O O B W N B O

though. | -- the fact that it wasn't raised -- renmenber, we
didn't wite the PDR, you did, your office did.

CHAI RMVAN OTT: Correct.

MR GOULD: And it was submtted w thout us
having any input at this point, which is the reason for these
nmeet i ngs.

So, you know, |I'mtroubled by it, I"mgoing to
tell you I"'mtroubled by it. And the group can do what it
wants with it.

CHAI RMAN OTT: | appreciate that, | just wanted
to clarify that this was not necessarily the change, we're
tal king about a different change.

And | --

MR, GOULD: Yes, | guess.

CHAIRVAN OTT: -- | wll push back --

MR GOULD: | wll acknow edge that that's a
di fferent change.

CHAIRVAN OTT: And | will push back a little bit
on the -- what | hear, which is that you're sort of assum ng
that their office is sonehow an adversarial body. W're a
neutral investigator. W didn't bring the conplaint, we're
i nvestigating the conplaint, so.

MR GOULD: Well, and | don't nean to inply that

you' re adversarial, but at the point that you ve come to the
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body and said we have conpl eted our investigation, we've
determ ned there's a violation, this is sonething you nust now
do, I think it's a fair statenent to say that it woul d becone
a bit adversarial .

The body mght ook at it and say we absol utely
agree, there was a m stake made and we have no probl em doi ng
this.

But we may al so say we don't agree and we're
going to take whatever rights we have to pursue that. And so
| just want to be careful that we're not being cast in sort of
a guilty until proven innocent corner. That's all.

CHAI RMVAN OTT: And | agree with that and
before -- before I push back, we were joined by soneone, could

you state your nane and organi zation for the record?

MR. MOORE: Yeah, this is -- |'m Andy Moore from
City of North Las Vegas. | was down the hall testifying on an
assenbly bill. So I'msorry I'mlate.

CHAI RVAN OTT: No, that's fine. Wlcone. |
think that we want to | ook at Section 11 in conjunction wth
the section imediately preceding it, which specifically gives
the public body the right to respond and obligates the public
body to formul ate a response and say whether they agree with
t he decision or not.

So, | think 241 as a whole clearly states the
CAPI TOL REPORTERS (775) 882-5322

73






© 00 N o o B~ W NP

N NN NN R R R R R R R R R R
A W N P O ©O 0O N O O B W N B O

public body doesn't to agree. W're actually conpliant or
trying to obligate the public body to say whether you agree or
not. | don't think 11 is then telling us that you have to
agree because you clearly have the obligation to state whether
you agree or disagree previously.

MR. GOULD: | understand, Greg. Again, ny big
problemis the word acknow edges.

MR LI PPARELLI: M. Chairman?

CHAI RVAN OTT:  Yes.

MR. LI PPARELLI: M. Gould, what about recognizes
or receives instead of acknow edges?

MR. GOULD: Acknow edges the existence of -- or,
you know, just that they're there, | don't have a problemwth
t hat .

CHAI RMAN OTT: So, |'m happy with acknow edges
because | feel |ike when | cone honme and nmy dog cones up and
licks my face he's acknow edgi ng ne, not necessarily telling
me he |ikes ne.

So | feel like this gets at the what we need.

But if there's a notion out there that M. Gould or sonebody
el se would |i ke to nmake, happy to do so. | think we've

di scussed pretty nmuch to the point where M. Gould and | are
probably going to agree to disagree.

MR GOULD: Probably won't be the last tine.
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| would make a notion to include the words

exi stence of after the and before findings. | think that's
beni gn enough that it doesn't -- should not give you any
heart bur n.

MR. VASKOV: Correct.

CHAI RMAN OTT: Acknow edges the exi stence of
between the and findings is the notion from M. Goul d.

Do we have a second?

MR VASKOV: Second

CHAI RMAN OTT: Second. Any further discussion on

t hi s?

Hearing no discussion, all those in favor say
aye.

Al'l those opposed say nay. The chair will be a
nay, but I'll be out voted. So that's fine.

(Motion carries.)

CHAI RMAN OTT: Do we need to nake any ot her
changes to 11 before we nove on to 12 or are we good with
t hat ?

Ckay. Hearing no further changes to 11, before
we nove on to 12, which is the section about fines.
M. Lipparelli, do you want to kick this off since you had
ki nd of broached this previously with your conments?

MR LI PPARELLI: Yes, M. Chairman. In
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Section 12 the language that's stricken is action is taken in
violation of. And again, ny concern there is the crimnal
penalty that potentially attaches and the need that we have in
the law for people to have an intent and to conmit a crinme and
to take action in furtherance of the conm ssion of the crine.

| think taking this | anguage out the way it's
proposed turns it into sort of a strict liability, kind of a
violation, just it's a status offense if you're present when
it happens you're guilty.

And | think before -- | think that the nmenbers of
public bodies, |lots of whomare volunteers, |ots of whom who
don't get paid and give generously of their tine deserve to
know that they're not going to be faced with crim na
penal ties unless they actually do sonmething that constitutes a
vi ol ati on.

So maybe the hang up is over the word action.
Because in the open neeting | aw when we say action we think
about voting. But | think that the conduct, maybe the word
shoul d be conduct or conduct in furtherance of or sonething
needs to be there to protect people against things that they
didn't even do.

So my hypothetical, it's a five-person public
body and a notion gets nmade to approve sonething that's not on

t he agenda. During the discussion one of the nenbers says |I'm
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not going to vote on this, this isn't on the agenda. |'m--
I'm-- I'"mnot going to participate in this vote.

Fine. Don't. They vote, the three nmenbers vote
in favor of it. The person who refused to act is still part
of the public body that commtted a violation, even though she
said I'"'mnot going to do this.

So | think there needs to be a conmponent of not
only know edge but -- but action. Conduct.

CHAI RVAN OTT: Deputy Attorney General Geg Ot.
Let me nove on to Section 4 -- subsection 4 of subsection 12.
Because | think this gets at your point.

In that section on the third line there it's the
action is taken in violation of has been renoved. So how it
reads now i s except as otherw se provided in subsection 6 in
addition to any crimnal penalty inposed pursuant to this
section each nenber of a public body who attends a neeting of
t hat public body where any violation of this chapter occurs.

And then it says and who participate in such
action at the nmeeting violation -- with know edge of a
violation is subject to an adm nistrative fine.

So that | think gets to your point because what
you're saying is the person needs to know and participate in
sone sort of action in order to expose thenselves to these

penal ti es.
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What we have done in this proposed revisionis to
take out action taken in violation of, replace it with
violation, but then |leave in participates in such action.

So | think there's actually a -- a disconnect in
t he | anguage of that subsection. So that's why | wanted to
bring it to your attention. Because |I think the -- who
participate in such action is the clause that protects nenbers
frompenalties for nonparticipation, but the change to the
| anguage fromaction to violation mght cut against that.

It's a | ongw nded way of saying | agree with your
concern and | think that this is a part of any sol ution.

MR LI PPARELLI: M. Chairman, thanks for
pointing that out. Paragraph 4 is -- is in addition to the
crimnal penalty there may be a fine. Paragraph 1 is the one
that says the crimnal part.

So | still think we need to work on -- on that
| anguage in -- in nunber 1.

So maybe it is menber of a public body who
attends a neeting of that public body where any viol ation of
the chapter occurs and who participates in such violation,
borrowi ng | anguage from paragraph 4, that would -- that would
make nme feel better, sonething along those |ines.

CHAI RVAN OTT: So maybe has know edge and

participates, is that --
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MR, LI PPARELLI: Yes.

CHAI RVAN OTT: -- what the --

MR. LI PPARELLI: Yes.

CHAI RVAN OTT:  Ckay.

MR LI PPARELLI: That covers it, that's both
el ements, the nmens rea and the action

CHAI RMAN OTT: Did anyone el se have coments on
t hat ?

MR VASKOV: Yeah, for the record, N ck Vaskov.
| guess | have a little bit nore fundanental concerns about
Section 12 as a whole. | amconcerned that -- | think the
current state of the open neeting lawis that the attorney
general has the ability to assess |I think what's called civil
penal ties up to $500, | think.

But the only way to collect those is then to
bring a civil action to collect them So in essence, the
attorney general if they do assess a civil penalty, they --
t hey have the option of collecting that civilly or they al so
of course have the option of bringing a crimnal charge;
right?

My problemhere is that we're -- we're giving
nore authority to the attorney general to assess
adm nistrative penalties without and then not have the burden

of collecting on those.
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And particularly Section 5 essentially flips the
burden of proof and says if -- it's the nenber of the public
body that's got to contest the fine, not the attorney genera
that's got to seek to enforce the fines. So that troubles ne.

And then Section 6 also troubles me | think
because I'mnot sure this is great public policy to
essentially say the -- no crimnal penalties or fine wll be
assessed if the attorney for the body acknow edges in witing
the violation; right? It seens you' re building a perverse
incentive for the attorneys to -- to -- well, you're putting a
| ot of pressure on the public attorneys it seens to ne with
t hat section.

MR GOULD: And, Geg, if | nmay add to that,
there is a simlar-type provision in the ethics of governnent
law that -- that's sort of |ike a safe harbor

MR VASKOV: Yeah

MR. GOULD: That's what they refer toit. And
get it and | don't have a problemw th it, but | can tell you
that as an attorney for a public body it does open the door
for public officials to try to get those opinions in order to
protect thenselves.

But I|"'ma big boy and | can live up to that and I
can say no, |'mnot prepared to give you that opinion because

| don't agree with that it would not be a violation.
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But in this context, | -- | agree with Nick. |
think that it's flipping the burden of proof and, you know,

t he burden of having to cone forward. So now the nenber of
the public body is again is alnost like guilty unless he
proves hinself innocent in a way.

CHAI RVAN OTT: Deputy Attorney General Geg Qt.
| -- 1 understand those concerns, | think there are a nunber
of different sections in 4. W've got crimnal provision in
subsection 1 which M. Lipparelli identified and proposed a
change to. W' ve got the fines that are in subsection 4. And
then we've got the attorney provisions that are at the end
t here.

| think it mght be best to try to take them one
at a tine as opposed to dealing with subsection 12 as a whol e.
Because there's a lot -- there's a lot in here. But if -- if
people think we need to not do that |'m happy to hear that.

MR GOULD: That's fine. | think that's --

CHAI RVAN OTT: Okay. So let's stick to the
crimnal provision that M. Lipparelli identified | think a
valid concern with and proposed a solution to.

Does anybody el se have any comrents about
subsection 1 and the proposed revision?

MR LI PPARELLI: So, M. Chairman, let nme try a

notion, see if 1've captured the -- the -- the cure here. In
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-- in the one, two, three, fourth line there's | anguage, new
| anguage proposed occurs and has and an existing term
know edge of ny proposal, ny notion would be to add the words
and participates in after of so that it reads occurs and has
know edge of and participates in the violation.

CHAI RMAN OTT: Thank you for that. Do we have a
second for that notion?

MR VASKOV: 'l second that.

CHAI RVAN OTT: Second from M. Vaskov.

Any di scussion on that? Al those in favor say

aye.
Any opposed?
The chair will be an aye as well. | think it's a
good change. Thank you, M. Lipparelli, for that.

The record reflect that M. R tchie has also
joined us. And we are on page 17. M. Vaskov and M. Could
were giving a full throated endorsenent of the fines, which we
fully agree with. And thank them for that.

So we just -- we just had a change to the
crimnal subsection M. Lipparelli nmentioned.

(Motion carries.)

CHAI RVAN OTT: | think now we could nove on to
the fines in subsection 4. So | heard the concerns. Do we

need to go back to concerns or can we start thinking about
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solutions if there are any?

MR. GOULD: | have nothing nore to add, Nick, do
you?

MR VASKOV: No, | think I've said it.

MR. GOULD: Can | ask you a question, Geg?

CHAI RVAN OTT: Absol utely.

MR GOULD: Is this -- is this expanded authority
to issue admnistrative fines, is this a tool that the
Attorney General's Ofice believes is -- is -- is really
necessary to further incentivize conpliance by -- specifically
by nmenbers of public bodies?

CHAI RVAN OTT: Deputy Attorney General Geg Qt.
| will say that there are certain public bodies that tend to
get repeated conplaints against them That could cone froma
variety of reasons. It could be specially hostile nenbers of
the public, could be nmenbers of the public body who appear not
to give our decisions the seriousness that sone ot her nenbers
get .

So, | think this is an opportunity -- or an
effort to bring sone increased liability to those nenbers who
do not get the nessage the first time. Because the -- there
is no change to the first offense, that is still a $500 fine.
It just escalates --

MR VASKOV: Right.
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CHAI RMAN OTT: -- for -- for repeat offenders.
So | actually don't have a | ot of heartburn about the
escal ation of fines. And | actually didn't hear that from --
fromthe south as well.

It was nore about the action taken -- whether
there needs to be an action taken. And then the other
subsections as well.

So maybe we should focus on the | anguage of
subsection 4 simlar to the correction that we just made in
subsection 1, maybe that will alleviate sone of the concerns.

MR. VASKOV: M. Chair, N ck Vaskov again. |
think I can actually live with the escalating fines, that
doesn't bother me so much. It is Section 5 and 6 that cause
me a |l ot of heartburn.

MR GOULD: | agree with that, M. Ot. W
actual Iy discussed the escalation of fines back in July. And
| think there was a consensus that -- that we understood why
t hat was needed or requested by your office.

So, that to nme is not where | get the heartburn.
It's -- it'sin-- it's in the process of getting that noney
that | think that | am concer ned.

CHAI RVAN OTT: So do we need any change to
subsection 4 or should we nove on to 5 and 67

VMR. LI PPARELLI : Move on.
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CHAI RMAN OTT: Ckay. Moving on to subsection

MR MOCORE: | think -- this is Andy Moore from
City of North Las Vegas. | think what -- does this |anguage
make sense? Because it |ooks as if there's sone | anguage
that's added that | think nakes it so you can't really
understand what it's trying to say --

CHAI RVMAN OTT: Can you sl ow down? Qur court
reporter's --

MR MOORE: | think the | anguage as it reads |
don't think -- it sounds confusing to ne, | don't really -- |
can't make sense of it when it says and who participates in
such action the neeting with know edge of the violation. |
don't know if that's just existing |language in the statute, it
wasn't added.

CHAI RVAN OTT: Deputy Attorney General Geg Qt.
So that section previously had said action taken in violation
of any provision. W changed it to be a violation, but I
think the problemis we left the | anguage of who participates
in such action.

And so the first instance of action is struck,
but the second instance of action remains. And that may be
where the source of confusion is. Perhaps if the change --

well, let's see.
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MR VASKOV: N ck Vaskov. | think the
confusion --

MR MOORE: |s the | anguage after.

MR VASKOV: | think the two words the neeting.
So who participates in such action wth know edge --

MR MOORE: | think it just needs to delete the
neeti ng.

CHAI RVAN OTT: kay. So should we -- should we
change such action since we've renoved action? Should we
change it to such violation as well right before the neeting?

MR. VASKOV: Probably.

MR. GOULD: Sure.

MR MOORE: Yeah.

CHAI RVAN OTT: kay. So do we have a notion to
del ete action and the neeting and replace it with violation?

MR LI PPARELLI: So noved, M. Chairman.

CHAI RVAN OTT: Mdtion from M. Lipparelli.

Second? Does anyone --

MR MOORE: | second it.

CHAI RVAN OTT: Second from M. More.

Al -- any discussion?

MR RITCHE Can we read it as -- as proposed
t hen?

CHAI RVAN OTT: Yeah, absolutely. So the notion
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as | understand it, subsection 4 of Section 12 says except as
ot herwi se provided in subsection 6, in addition to any
crimnal penalty inposed pursuant to this section, each nmenber
of a public body who attends a neeting of that public body
where any violation of this chapter occurs and who
participates in such violation with know edge of the violation

IS subject to an adm nistrative fine in an anount not to

exceed.

Any further discussion on the notion?

Al'l those in favor aye?

Any opposed?

Ckay. That change is adopted. The chair is an
aye as well.

(Motion carries.)

CHAI RMVAN OTT: Moving on to subsection 5. Wo
wants to |lay out the concern?

MR. VASKOV: For the record, N ck Vaskov. Again,
for me this -- this just flips the -- the burden of proof;
right? Under the current law | believe if you' re assessed a
fine the attorney general then has the burden to then coll ect
on that fine through a civil action.

Here, the law -- the burden is shifted to the
menber of the public body to then contest the fine if they

disagree with it. That seens to violate sone fundanental
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notions of fairness to ne.

MR LI PPARELLI: M. Chairman, Paul Lipparelli.
What if we just struck paragraph 5 and left it up to the
attorney general to pursue collection of the adm nistrative
fines in the way that people usually do.

Through a demand for paynent, through a civi
action, through collections action, through notice to credit
reporting agenci es, whatever the usual collection tools are.

MR VASKOV: N ck Vaskov. [|I'mfine with that.
That's -- | would prefer the |anguage of that section. And
think it starts up on A, where it says the attorney general
may recover the admnistrative -- any admnistrative fines in
a civil action brought in any court of conpetent jurisdiction.

Such action nust be comrenced within -- | guess
we're changing that to six nonths after the admnistrative
fines are assessed.

MR GOULD: I'mfine with that.

MR VOLTZ: It doesn't work. | think it's
terrible about the fines.

MR. VASKOV: | don't know if you guys heard that
comment or not.

CHAIRVAN OTT: M. Voltz, did you have sonet hi ng
you wanted to add?

MR VOLTZ: Well, | would just add that the state
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is owed about $700 million of accounts receivable. And the
whol e adm ni strative fine process is so broken that it's nice
to have this in the law, but the reality is is it's probably
never going to be collected on

CHAI RVAN OTT: Ckay. So that $700 million is
nostly not open neeting |law violations, just for the record.

MR VOLTZ: No.

CHAI RVAN OTT: That's all violations.

MR VOLTZ: But it does go through the sane
col l ection process, which is not working presently.

MR VASKOV: N ck Vaskov for the record. | would
just note this is like a -- thisis like a small clains action
at this point.

MR VOLTZ: That's right. And nobody will pursue

MR. VASKOV: Well, the attorney general should if
it's inmportant to them

MR GOULD: But | would argue that even if you

flipit the way that you're proposing, and the -- it creates
that nonetary civil liability on the board nenbers, sonmeone
still has to collect them

MR VASKOV: That's correct.
MR GOULD: Al this does is establish liability.

This isn't going to the collection problem
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MR. VOLTZ: But there's no point in having a fine
process and a |l evying process if you're not going to actually
collect it.

MR GOULD: Right. But | would just submt that
that's a separate issue fromhowthe liability is initially
assessed.

MR. VOLTZ: Right.

MR GOULD: What we're tal king about is do you
put burden of liability on the board nenber, the individual
board menber and say you aren't going to be |iable unless you
start an action to say |I'mnot, or does the AGs office have
t he burden of saying we're going to determne liability?

Once the liability's determ ned, whichever way
you come out of the first question, you then have the question
you're raising, which is how do they get the noney.

But that's not -- | don't -- | viewthat as a
separate issue fromwhat we're tal king about.

MR VOLTZ: Well, that is. But again, there's no
point in setting an admnistrative fine process if it's not
going to be followed through on.

CHAI RVAN OTT: So -- so --

MR VOLTZ: It's pointless because it has no
effect.

CHAI RVAN OTT: So there is a history of the
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Attorney Ceneral's Ofice collecting fines for open neeting

| aw violations. | understand M. Voltz nay have some concerns
about the state in general and its collections efforts, we're
not going to solve those here at open neeting |law task force.

But | agree with M. Gould that what we're
tal king about is the method for collecting those fines. And
as it isright now, it requires the attorney general to go and
prosecute the violation or get a voluntary subm ssion.

This would flip the -- the burden and basically
adopt sort of a petition for judicial review nodel where the
fine gets assessed and then the individual is responsible for
contesting it through a court if they so choose. |'m hearing
sone opposition fromthat in the south.

M. Lipparelli had a solution proposed | believe
t hat seened to have sonme attraction

Just neant to refocus our discussion back to the
guestion at hand, which is should the Attorney Ceneral's
Ofice be forced to try to institute the collection or should
we adopt nore of a petition for judicial review nodel?

MR. LI PPARELLI: Well, if you really want to
collect the fine what you could do is put |anguage in here
that -- that no public officer may be reappointed or reel ected
with an outstanding fine.

MR. VASKOV: Geat. No problem
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MR GOULD: |'mnot sure that's constitutional,
but it sounds good. |'mnot sure you can do that in an open
neeting | aw provision.

MR LIPPARELLI: It's an eligibility --

MR GOULD: 1'll leave that to G eg. He knows
nore than ne.

MR, LIPPARELLI: You're ineligible for office if
you have an outstandi ng fine.

MR GOULD: Right. But don't you think that
hypot heti cal |y goes beyond the scope of the open neeting | aw?

MR. GQUTHREAU. You'd have open el ections | aw.

MR. LI PPARELLI: You're right. Ckay. Never
m nd.

MR. VASKOV: Can | ask a question, M. Chairman?
It was a great thought.

CHAI RMAN OTT: Yeah, question, go ahead.

MR. VASKOV: Do you know of fhand how the total
amount of fines issued -- or civil -- whatever we call them
currently, civil penalties, issued by the attorney general in
the last few years?

CHAIRVAN OTT: | do not. | knowit's not
exorbitantly high, it's not often used.

MR VASKOV: Wiich is why | guess inny mnd I'm

happy -- I'mfine with the accelerated fines based on
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additional offenses. And if this becones a real problemfor
the Attorney General's Ofice, then | think that they need to
dedi cate whatever resources to collect those fines they think
are necessary.

CHAI RMAN OTT: | understand. M. Lipparelli, you
had a notion that | think had sonme support, or at |east a
concept of a notion.

MR, LI PPARELLI: M. Chairman, my notion was to
strike all the -- all the provisions of new paragraph 5 or new
subsection 5.

MR RTCHE [I'll second.

CHAI RVAN OTT: Mdtion from M. Lipparelli

Second fromM. Ritchie

And would that in effect bring back the sections
t hat have been renoved from subsection 5 as wel|?

MR. LI PPARELLI: Yeah, | guess it would if you
think --

MR VASKOV: It would have to.

MR GOULD: Yes.

MR, LI PPARELLI: | don't know, does the attorney

general need authority to file a civil action or could he just

doit? | don't know, it --
MR GOULD: | think part of the existing | anguage
was that it had a -- didn't it have a -- |like a statute of
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repose type of -- | don't know what's in the existing one, but
to me you don't want to wipe out the time limt in which that
can be done.

CHAI RVAN OTT: Yeah, | think we were allowed to
doit wthin a year.

MR GOULD: Right. So --

MR. VASKOV: Yeah, just for the record,
Ni ck Vaskov. | think the only -- | think if you just go back
to the original [anguage in 5 the only thing you woul d need to
add is at the beginning, the attorney general may recover the
adm ni strative fines.

CHAI RMAN OTT: Yeah, and that |anguage is in the
precedi ng paragraph.

MR, VASKOV: In 4.

CHAI RMAN OTT: Right. GCkay. |Is that the notion
as we've understood it?

MR LIPPARELLI: M. Chairman, let ne restate it
so it's nore clear.

| -- | nove to strike the proposed new | anguage
in subsection 5 consisting of the follow ng, a nenber of a
public body assessed an admnistrative fine pursuant to the
section may contest the fine and retain the existing |anguage
authorizing the attorney general to bring a civil action

within -- you want the six nonths?
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CHAI RMAN OTT: W have one year right now |
prefer one year

MR LI PPARELLI: Wthin one year.

MR GOULD: I'mfine with that.

CHAI RMAN OTT: Ckay. And that woul d be one year
wthin the date the action is taken in violation?

MR, LI PPARELLI: Yes.

CHAI RVAN OTT: Ckay. So basically renoving those
new changes. And that was seconded by M. Ritchie.

Any di scussi on on that?

Hearing no discussion, all those in favor say
aye.

Al'l opposed?

The chair will be a nay on this, but it'll be out
voted. So thank you for the conversation on that.

(Motion carries.)

CHAI RMVAN OTT: Moving to subsection 6, M. Gould
is about to endorse this.

MR GOULD: 1'mgoing to raise something that is
a real concern of mne, and that is under sub B. | understand
we had this discussion last July, the idea here was to put the
attorney on the hot seat to have to put his or her position in
writing.

| just want to nake sure that we're not violating
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attorney/client privilege by putting -- requiring an attorney

to put it in witing what he or she provided the | egal advice

to. And we had a whole discussion in July, | don't know how
that translates here about is there still a provision in this
revision, this revised bill that you' d have to notify the

state bar if you' ve determ ned that there was wong advice

given? Renenber that was in here originally. Ws that

stricken?
CHAIRVAN OTT: | don't believe --
MR GOULD: O is that sonewhere el se?
MR VASKOV: It was in this.
MR GOULD: Pardon?
MR VASKOV: It was in the pre-bill rescission
MR GOULD: Right. But it's not in this.
CHAIRVAN OTT: | don't believe that nmade it in.
MR. VASKOV: (kay. Go ahead.
MR GOULD: | just ant to -- | just think we need
to think about it. |'mnot sure what the answer is that we're

not putting in a position where he she has to violate
privilege in order to satisfy this.

CHAI RVAN OTT: So Deputy Attorney Cenera
Geg Ot --

MR GOULD: If they gave it in an opening

neeting. |If they gave -- like if |I give advice in an open
CAPI TOL REPORTERS (775) 882-5322

96






© 00 N o o B~ W NP

N NN NN R R R R R R R R R R
A W N P O ©O 0O N O O B W N B O

neeting, that's on the record, | don't have a problemwth
that. But I'mnot sure | want anything | may have di scussed
outside of that in an attorney/client context.

CHAI RMVAN OIT: So --

MR GOULD: Now I'min a position where if |
don't opine to that |'ve sonehow t hrown ny nenber under the
bus.

CHAIRVAN OTT: | think that's a valid concern.
This section was attenpting to give sone safe harbor to
menbers who act based on the advice of |egal counsel.

The concern is then these provisions al so put

pressure on | egal counsel to provide a shield to the nmenber

for advice that was -- may not have been given in a public --
public body -- or in a public neeting.
So, | guess the question is one, do we want to

give that protection to the nenber of the public body
explicitly or is it already inplied through the other
provi sions of case |aw and provision of the open neeting | aw?
And if we do want to give that protection
explicitly, is the |anguage of A and B the right way to do it
or is it problematic?
So | guess the first question is whether we need
to do -- to provide this protection explicitly. M. Goul d?

MR GOULD: Al right. I -- 1 amthinking that
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what if you kept A but elimnated B?

MR VASKOV: Yeah.

MR, LI PPARELLI: | would support that.

MR VASKOV: Yep. For the record, N ck Vaskov.
| think that is essentially the way the safe harbor and the
et hics | aw worKks.

MR. GOULD: Right.

MR VASKOV: Now, | will say that | have a little
bit nore confort in the ethics |aw safe harbor because at
| east then in theory you're giving the advice to an individual
and not a public body. But |I'mnot sure that's determ native
for ne.

But certainly elimnating the requirement in B
that the attorney acknowl edge it elimnates ny concern about
undue pressure being placed on the public attorney for the
public body to shield a nmenber froma potential violation of
t he open neeting | aw.

MR GOULD: |I'mokay with that, M. Ot. | would
say the same thing I said in the ethics discussion, and that
is, you know, | can protect nyself, I'mnot going to |et
anyone pressure nme into giving advice that I'mnot confortable
giving, but I think if you take out B, and | woul d nake a
notion to that effect, and | eave in A you' ve acconpli shed

what you wanted to acconpli sh.
CAPI TOL REPORTERS (775) 882-5322

98






© 00 N o o B~ W NP

N NN NN R R R R R R R R R R
A W N P O ©O 0O N O O B W N B O

CHAI RMAN OTT: So before | give ny -- does
anybody have a second to that notion to just renove B from
subsection 127?

MR, LI PPARELLI: Second.

CHAI RMAN OTT: Ckay. Seconded.

"1l open the discussion. | think -- | think the
concern is there that the public -- that the public attorney's
going to be pressured regardl ess of whether B exists. B
probably ranps up that pressure by saying you need to give
t hat acknowl edgenent in writing.

Wthout B --

MR, VASKOV:  Yes.

CHAI RVAN OTT: -- you still have the defense for
t he nenber of the public body and they would -- they would be
able to establish that they received that |egal advice, one
way would be if the advice was given in a neeting, that would
be very cl ear.

If the advice is not given in a neeting, they
could just say | relied on the advice of ny counsel. | don't
know how nmuch that is going to be worth if the advice is not
docunented in a neeting. | imagine that our office would
still want to verify that. W would probably ask the attorney
did you give this advice. And |I'mnot sure how that woul d

pl ay out.
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MR. GOULD: Well, you can ask that -- excuse ne,
you can ask that, Nick, if the client, in this case the public
body, waives the privilege.

MR. VASKOV: Yeah, but the inportant part there
is the public body, not the individual --

MR, GOULD: Right --

MR. VASKOV: -- who's being --

MR GOULD: -- but that's -- that's howit is
ri ght now.

MR. VASKOV: Right.

MR, GOULD: | can't imagi ne many situations where
|"mgiving advice that's not being given in an open neeting on
the record --

MR VASKOV: Yeah.

MR GOULD: -- related to the open neeting | aw
Because the violations occur in the realtine.

MR RITCH E: Yeah.

MR GOULD: O the alleged violations, you know,
whether it's -- whether it's because -- and we do this. W
encourage nenbers to stop the discussion because they' re going
adrift, we've had nenbers who --

MR. VASKOV: Fight us.

MR GOULD: -- fight us and say we vehenently

disagree. It's their violation at that point. But | can't
CAPlI TOL REPORTERS (775) 882-5322

100






© 00 N o o B~ W NP

N NN NN R R R R R R R R R R
A W N P O ©O 0O N O O B W N B O

i magi ne that we would go into a conference and tal k about, you
know, whether or not they violated the open neeting law. It
just doesn't happen.
So that's why | was okay with A w thout B.
CHAIRVAN OTT: And | think I'"mokay with A

without B as well talking it through the ram fications.

| don't know that if it's perfect, | don't know
that | have a perfect solution, but I think that's -- that's
as acceptable -- that's an acceptable solution to ne.

Does anyone el se have comments? M. Ritchie?

MR RITCHE | -- 1 can't remenber when -- a
menber of the public body response is. |Is that by affidavit
or is it sworn declaration or is it just a statenment, | can't
remenber that?

CHAI RMAN OTT: |'ve seen both, dependi ng.

MR. RITCH E: Because see, if it's a sworn
declaration | say ny attorney provided this to counsel. As an
attorney we have a duty of candor; right? W would have to
say we can't facilitate a fraud and so we could -- obviously
that's the response usually goes through our office, we would
see that, we'd go fromprivately and say you' re saying | gave
you this advice. | do not recall that occurring.

Do you want to refresh ny menory or retract that

statement? Because if you bring that forward | don't have a
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duty to disclose, | did not give that counsel. That m ght
address your concerns.
CHAI RVAN OTT: Yeah. That's a -- that's a --

that's an excell ent point.

MR RITCHE | agree with you. Sonebody says
well, ny attorney told ne that, we need a little bit nore than
t hat .

CHAI RVAN OTT: Yeah. |Is there any other
di scussion about this nmotion? 1'Il call the question then

Al'l those in favor of striking subsection Binits entirety
say aye. Any opposed? Abstention the chair wll say aye as
wel | .

MR R TCHE So we're going to strike A because
there's no B anynore; right?

MR LI PPARELLI: The letter A

MR RITCH E: Yeah.

CHAI RMAN OTT: So A would just cone up -- yeah,
yeah, nmost likely. 1'lIl leave that to the LCB
professionals --

MR RITCHE -- the nedical professionals.

CHAI RMAN OTT: Yeah. But B, the language in B
we'll |eave, the language in Awll stay. Thank you for the
di scussi on.

MR. GQUTHREAU: Before we npve on,
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Vi ncent Guthreau for the record. | think nost of ny concerns
have been addressed and | voted support. The ones that we
changed. | have to go. But yeah, | guess we'll |ook forward
to the final version of the anmendnent.

So, yeah, | won't be able to hear the vote on the
final -- final piece, | guess.

CHAI RMAN OTT: Well, thank you again, M.

Qut hreau, for your contributions both on and offline. It was
super hel pful

MR. GQUTHREAU:. Yeah.

CHAIRVAN OTT: | will -- ny intent is to take a
vote of the public -- of the task force to get an endorsenent
of what we have.

MR GUTHREAU:. Ckay.

CHAI RMAN OTT: What we have changed today. |
will certainly notify you of the results of that vote and
circulate a copy of the final ones.

MR GUTHREAU. That woul d be great.

CHAI RVAN OTT: And give you an opportunity to
talk to nme about any changes that you think --

MR. GQUTHREAU. | think -- just for the record, |
t hi nk nost of what | ocal government's concerned is at |east
our menbers have been satisfied in this. | nean, there's

still a couple issues, but we can nmaybe take those up
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separately. But | think as a whole it's probably -- it's nuch
better than it was. So good work.

CHAI RVAN OTT: Thank you for those comments. And
just so the commttee is clear, the intent is to nmake these
anmendnents before the first hearing before the subconmttee
and then go through the normal |egislative process.

So this is not the end of the road, it's an
attenpt to get a really good product before we start. So
t hanks again, M. Cuthreau.

MR GUTHREAU:. You're wel come. Thanks.

CHAIRVAN OTT: So the -- and | think that really
got us to the end of kind of the real substantive issues.
There are changes in the remai nder of the sections that
include the insertion of or draft mnutes as applicable. That
really references the draft mnutes that we tal ked about | ast
time. | think it was in Section 6.2D, which we struck.

So, | think for consistency sake it woul d nake
sense to strike the remai nder of the changes after Section 13,
but I'm happy to be opposed if anybody disagrees with that.

MR RITCHE 1|'d so nove --

MR GOULD: So noved

CHAI RVAN OTT: Okay. |I'll give M. Ritchie the
notion. We'Ill count M. Gould as a second.

Any di scussion on that?
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Al'l those in favor say aye.
Any opposed?

Okay. That notion carries. Chair is an aye as

wel | .

(Motion carries.)

CHAI RVAN OTT: That concl udes what | understand
is the -- the revisions of the bill

Before | nove on to trying to get a motion in
support of the bill in principle as it is now, does anybody

have any other issues that we haven't raised that we had sone
concerns fromthe public?

We had speakers fromthe ethics comm ssion | ast
time, | think we addressed their concerns. But is there
anything that we have left out that anybody wants to bring up.

MR. VASKOV: M. Chair, could | bring up one
issue? And if nobody else finds this concerning we can
qui ckl y nove on.

| am | ooking at NRS 410.033, which is the
requi renent on notice when you' re going to consider the
character, m sconduct, conpetence or health of a person. And
| think it's also 241. 030.

| have | ong had concerns about this section
because it -- | think it can be read to require us to provide

noti ce even when we're doing things like bringing public
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recognition to folks in public neetings.

For instance, do | need to provide notice to an
i ndi vidual who's on the agenda, for instance, a 13-year-old
who is getting the mayor's honor roll certificate because
they're getting that because of their good character.

| know Dean and | battled this a few times for
the sytem Lots of tines we're just giving public
recognition, we're not intending to have a substantive
di scussi on about their character, yet the recognition is
because of their good character.

MR GOULD: M. Ot, if |I could add, we do get
this. W just, for exanple, just posted an agenda yest erday
for the Board of Regents who were nom nating several people to
receive our distinguished Nevada award. | get favors from
them as a manner of custom

Because even though it's a positive thing, the
way the | aw reads we have to get that waiver or serve them
whi ch we don't serve in that kind of situation, but because we
wi || be discussing their character, whether it's good or bad.

So --

MR. VASKOV: For the record, N ck Vaskov. Dean
and | have both been in a situation where we woul d never |
think allow them-- in terns of recognition to discuss a

negative aspect of their character when the intention is to
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gi ve an award

MR GOULD: But we do give the waiver sign to
content. We don't think it's the way it's worded right now, |
bel i eve we have -- N ck does too.

So, it's not the end of the world, it just seens
alittle -- people will cone to ne and say really, | have to
sign this even though you're giving ne this prestigi ous award.

CHAI RVAN OTT: So my concern with -- and | agree,
that's a -- that sectionis not -- it can be read expansively
to include discussions of positive character.

My concern is that if we're limted to
di scussions of negative character or m sconduct or conpetence,
it mght be alleged that the public body was prejudging
soneone' s character or conpetence before the itemwas raised.

MR. VASKOV: N ck Vaskov for the record. M
t hought, M. Chairman, was just adding sone sort of |anguage
t hat woul d make an exception for honorary awards and then
[imting the discussion to any positive characteristics of the
i ndi vi dual

MR LIPPARELLI: So, M. Chairman, in
subsection -- in Section 241.033, at the very end there are
exceptions in subsection 7 for the purposes of this section a
neeting held to consider enploynent and casual tangenti al

references to a person are already exceptions, we could add a
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third of subsection Cthat it doesn't apply to accommpdati ons,
recognitions, proclamations --

MR, VASKOV: Awar ds.

MR, LI PPARELLI: -- awards.

MR VASKOV: N ck Vaskov for the record. That --
that's exactly the kind of exception | would like to see in
the | aw

CHAI RVAN OTT: So which section were you in,

M. Lipparelli?

MR. LI PPARELLI: 241.033(7).

CHAI RMAN OTT: So we woul d be adding a sub C or
woul d we be addi ng sonmething within B?

MR LI PPARELLI: Either way.

CHAI RVAN OTT: Does anyone feel confortable with
a notion or -- what were the classes we were tal king about,
honorary recognition or -- what were sone of the things that
needed to be --

MR GOULD: Awards. Awards. | would throwin
tenure because, for exanple, this neeting com ng up we have
many individuals getting tenure. | have to get waivers from
80 people, a hundred people all over the systemjust so their
nane can be on an agenda saying they're going to granted
t enure.

MR RTCHE M. Ot?
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CHAI RVAN OTT:  Yes, sir.

MR RITCHE Could we -- could we actually
expand that to right now B is casual or tangential references
during closed nmeeting? Could we do that during an open
neeti ng?

Because sonetines they'll be a public coment
like we -- you know, we appreciate what the fire departnent
did in fighting that fire, then the board will say yeah,

t hey' ve done a great job and, you know, Chief Isley was out
there on scene and did a great job. Technically we are again
tal ki ng about their character.

It's -- | think we all understand what we're
trying to do, but maybe bring that casual tangential reference
into an exenption. If -- if -- 1 think we all agree if the --
the agenda itemis to consider disciplinary action or
sonething -- we all understand you need to provide those.

But if it's kind of off the fly, boy, you did a
great job or you did a horrible job, it's -- it wasn't
agendi zed for action.

CHAI RVAN OTT: So that's a great conment and t hat
woul d be a change to subsection B. | don't know that it
addresses the honorary awards, but it may be that we need to
do bot h.

MR. LI PPARELLI: M. Chairman, let ne throw this
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out for consideration, and maybe 1'I|l |earn sonething. Wat
if we struck the word -- what if he struck the word character
fromthe entire section? | mean, do we really think that
publ i c bodi es shoul d be exam ning the character of people, is
t hat even appropriate?

We have all eged mi sconduct, professional
conpet ence or physical or nental health as categories of
t hi ngs that public bodies may need to do fromtinme to tine,
but what if we took character out would we | ose anythi ng?

CHAIRVAN OTT: I'mtrying to think of the
di sci plinary provisions that you can take soneone --

di sci pli ne soneone for

MR GOULD: Yeah.

CHAI RVAN OTT: And see if there's anything there
that would not fall into professional conpetence, m sconduct,
or any of the other provisions. That's ny concern with doing
sonething in that section

MR R TCHE M response to that is normally if
you're going to be take action agai nst soneone it should be in
t he code of conduct, personnel regulations.

MR. LI PPARELLI: Right.

MR RITCHE So that would be alleged m sconduct
viol ation of policy.

MR. LI PPARELLI: That would be a violation of
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policy or m sconduct, it's not character

MR R TCHE It's not character. It can also be
related to character, but it's within your personnel regs.

CHAI RVAN OTT: There are certain |icensing boards
have the ability to discipline a nenber for imoral or
unpr of essi onal conduct. |'m guessing maybe that fits into --
it wouldn't be conpetence | don't think because you could be
i moral and still have conpetence.

MR VASKOV: M. Chair -- N ck Vaskov. | think
we have the sane concerns because certain privil eged business
license the character of the person that woul d be getting the
license actually is at issue.

MR LI PPARELLI: OCkay. Well, | would wthdraw
t he suggestion, let's refocus on the exception section and see
if we can have a litany of things that are accepted. |[|'ve
t aken sone notes, honors, awards, tenure, accommodation. Does
t hat cover it?

MR. VASKOV: And other matters of symbolic
recognition.

MR. GOULD: Positive synbolic.

MR, LIPPARELLI: Al right. [I'll try a notion if
you're anenable, M. Chair.

MR R TCHE Well, that addresses C. \What about

B? | like -- | don't know who brought it up, but just review
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-- strike the reference to a closed neeting, just say any
casual or tangential reference, whether during an open neeting
or cl osed neeting.

MR LI PPARELLI: GCkay. M. Chairman, | nove that
we anmend NRS 241.033(7) to renove the word or closed from
paragraph B and to add a new paragraph C that provides honors,
awards, tenure, accomobdations and other matters of positive
recognition are not subject to the notice requirenents
ot herwi se i nposed by this section.

MR VASKOV: |'Il second.

CHAI RVAN OTT: Mdtion and a second.

Furt her di scussion?

MR RITCH E  Any concerns, M. Ot?

CHAI RVAN OTT: | actually don't have concerns,
under stand the concerns that have been raised. | think that
this tries to carve out sone of those positive recognitions
that were not intended to be swept up in 241.033.

| think it's intended to do two things. GQve --
well, | think it's kind of primarily to give soneone notice
when they're going to be discussed in a negative manner for
di sciplinary provisions. And it probably is a little bit too
broad and | think this is a reasonably good way to carve out
sone of those npbst conmon areas.

So | feel pretty good about the sol ution.
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Any ot her di scussion?

Al'l those in favor, aye?

Any opposed?

Abstenti ons?

Chair is an aye as well. So thank you for that
suggestion, M. Vaskov and M. Lipparelli and M. Ritchie for
provi ding a sol ution.

(Motion carries.)

CHAI RVAN OTT: Any ot her additions before we
consider this as a whol e?

MR RITCHE Are there any areas of concern from
the AGs thing, frequent flyer problens?

CHAI RVAN OTT: So the concerns that we had
think were largely addressed in a couple of the changes that
we nmade before you arrived.

One was a concern that M. Story raised last tine
regarding facilities, that's sonething that has been an issue.
W adopted the | anguage that -- this | anguage actually that --
| proposed it kind of carves sone | anguage from our neeting
I aw manual into 241.020.

The ot her area of concern was being able to
decline to prosecute bad faith actions for people who are
filing conplaints against boards that are unrelated to. That

| anguage was al so adopted for insertion. Those are the two --
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two areas. And then along wth the other provisions of the
bills. So |I'mpretty confortable at this point.

MR RITCHE  Ckay.

CHAI RVAN OTT: M. Gould indicated earlier that
he didn't have a chance to review the red |line that | had done
fromthe prior session

Before | ask for a vote on all of the changes
that we've made in this nmeeting and in 230 -- or in the
January 30 neeting, would we like to take a brief recess so we
can review what | did previously or do we feel good pl ow ng
ahead?

M. Gould, yes.

MR GOULD: Yes. Sincel raisedit, |I did have a
chance to | ook through while in between. And |I'mconfortable
with everything | read. |I'mjust -- and I'mconfortable
voting at this point because | think it's been a very
constructive -- both nmeetings have been very constructive and
| want to conplinent you on that.

|s there sone way we could vote and then if
there's sonething that maybe when the final version comes out
that we really -- that anyone thinks is just not consistent,
not to reopen, but is not consistent with what the m nutes
reflect was discussed that we could at |east notify you?

That's -- that's really all I'mworried about.
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l"mnot -- | -- | didn't see anything that --
that | said no, no, no, that isn't what we did, | just want to
make sure we have a few m nutes to make sure ny notes and your
changes jive.

CHAI RVAN OTT: Absolutely. | think that's
conpl etely reasonable to give you the opportunity to correct
any of -- errors that | made. |'ve been known not to be able
to read ny own handwiting at times. So it's a reasonable
request .

So do you want to take a few m nutes before we
get to a final vote or would you like to proceed with a
di scussi on now - -

MR, GOULD: No.

CHAIRVAN OTT: -- with that understanding?

MR GOULD: I'mfine with that caveat. |'mfine,
M. Qt, because, you know, |I'mconfortable that if there is
sonmething that's just mssed or wong that you'll be open to
hearing it. [|'mnot seeing anything at this point.

CHAI RVAN OTT: No, | appreciate that. And
think that what I'd like to do is get a vote on the bill as
amended and be able to send those anmendnents to LCB and be
able to express that we've worked through these issues with
mul tiple task force neetings and the task force hopefully has

endorsed the bill
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That doesn't nmean that you all can't cone to with
me with specifically clerical issues where | nay have m styped
sonething. But also with substantive issues where you say you
know what, | supported it, | voted in favor of it, but I fee
like | need to testify on these issues because, you know, ny
client has a specific concern.

So I would not hold any of you against, you know,
sone justification about any -- or testinony about any
specific matter in here.

And we w il have nmultiple -- nmultiple hearings.

MR GOULD: I'mfine. |I'mfine with that.

CHAI RMAN OTT: Ckay. Having said --

MR MOCORE: This is Andy Moore fromCity of North
Las Vegas for the record. | just wanted -- procedurally are
we going to approach it as the entirety of the proposed bil
or are we going to do it by section?

Just because | don't feel confortable obviously
voting for ones that | wasn't at the nmeeting for because | was
out. So I don't knowif you want to do it section by section
or how do you want to handle that.

CHAl RMAN OTT: M preference would be --

MR MOORE: | would just abstain on those ones.
| didn't participate in the neeting at all

CHAI RVAN OTT: So ny preference --
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MR MOORE: So we --

CHAI RVAN OTT: Go ahead, M. Moore.

MR MOXCORE: |'msorry. | was talking over you, |
apol ogi ze.

CHAI RMAN OTT: That's okay. M preference woul d
be to take one vote on the entirety of it. Because we've gone
t hrough every -- every change in the |last two neetings and
either made a nodification or left it asis. So |l think to go
through it vote by vote again would be a problem

If you feel the need to abstain because you
weren't at the last neeting, | would appreciate it if you had
sonme conment about what we did today whether you feel

confortable with those changes. And then | would --

MR MOORE: | was at the last neeting, | was just
saying -- because | know that we covered Sections 1 to 8 |ast
neeting, | think we started Section 9 today.

| just m ssed the discussion on Sections 9 and
10, but everything else | was here. So I'mconfortable with
noving forward, | was just wanting to know procedurally how
you were going to handle it.

CHAI RVAN OTT: Yeah. So that's -- well, that's
ny preference, does anybody el se have a different preference?

MR LIPPARELLI: So M. More mssed the

di scussi on about the redistribution of tax revenues to cities
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in Section 8 and 9.

MR R TCH E Vote for that.

CHAIRVAN OTT: I'mtrying to renmenber what 9 was,
that was the extension, we did nake sone significant changes
t here.

Vell --

MR. GOULD: One thought.

CHAI RVAN OTT: Yes, M. Goul d?

MR GOULD: Perhaps have M. More when he votes
just abstain on the changes that were nmade on January 31st |
think it was or 30th so that he can on the record say | wasn't
there, but he can still vote on the ones --

MR MOORE: | mean, | was at both neetings, it's
just the particular sections today.

MR, GOULD: Oh, today.

MR MOCORE: Yeah, | walked in late so | don't
know what was di scussed.

MR GOULD: On, okay. | m sunderstood you.

CHAI RVAN OTT: That was the best part of the
neeting. |'msorry you have mssed it.

Let's do this. Let's take a vote on the entirety
of the bill with all of the -- all of the changes and see if
we can get an endorsenent that way.

| woul d be happy to talk offline with you about
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what happened in 9 and 10, submt a -- once we get a final

revision obviously we'll send it around. And if you don't
feel confortable voting on the entirety of the bill because of
you weren't present for part of that today, we'll see if we

can get to the vote with your abstention.

MR. MOORE: That's totally fine. Thanks.

CHAI RMAN OTT: Ckay. So, does anybody have any
further discussion or comment before | ask for a vote for
endorsement of the bill as amended in the past two weeks?

M. Kar pel ?

MR KARPEL: Just wanted to state for the record
that, you know, a lot of the notions | didn't vote one way or
the other on and I'mnot going to vote on the bill inits
entirety either. Either because | just don't understand
enough about the bill yet, the entirety of the open neeting
act or | don't know the position of ny nmenbers.

So I'"'mhere to learn and |'ve |earned a | ot and |
appreciate it and I'll leave it at that.

CHAI RVAN OTT: | appreciate that disclainmer. And
| appreciate your participation as a nenber of the press as
wel | .

Certainly, a crucial stakeholder in open neeting
law is the press and their ability to participate and to

under stand the goings on of public bodies. So |I appreciate
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your participation even if you're unable to vote and thank you
for that. And to Angie too who's not here.

Anybody el se have coment s?

MR, LI PPARELLI: You ready for a notion,

M. Chairman?

CHAI RVAN OTT: |I'mready for a notion,
M. Lipparelli.

MR, LIPPARELLI: M. Chairman, | nove the open
neeting | aw task force endorse the changes nmade in the |ast
two public nmeetings to the text of -- what's the bill nunber?

MR R TCH E  AB70.

CHAI RVAN OTT:  AB70

MR, LI PPARELLI: AB70 with nmenbers reserving the
right to notify the Attorney General's Ofice of clerical and
m nor changes to the final draft when it's produced.

MR RTCHE [I'll second.

MR. MOORE: Thank you.

CHAI RVAN OTT: So we have a notion for
endorsement of the bill as amended at the | ast two sessions
and a second.

Any di scussi on before we vote? Al those in
favor say aye.

Any opposed?

Abst enti ons?
CAPI TOL REPORTERS (775) 882-5322
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| know M. Karpel and M. Moore are going to
abst ai n.

MR, KARPEL: Yes.

(Motion carries.)

CHAI RMAN OTT: Ckay. Fantastic work. | really

want to thank you guys for taking the tinme out for two

neetings and all the ones that | wasn't at before. It really
did -- did yeoman's work.

Fromhere, | will take these, incorporate them
into another revision. |'Il send that to LCB and al so send it

to you all as well.

And |' m happy to discuss any further clerical
i ssues or other issues that -- that we need to as we go
t hrough the process.

"1l also |l et you know when this gets schedul ed
for a neeting for testinony.

So having said that, I wll close that agenda
itemand nmove on to our second public conment.

| believe Ms. De Fazio and Ms. Lohman are still
on the phone. W don't have any public here in Las Vegas.

Do you have guys have any public in Carson -- or
in Las Vegas you have M. Voltz.

So, M. Voltz, you mssed the first public

comment. Would you like to make public conment before we go
CAPI TOL REPORTERS (775) 882-5322
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to the phone for Ms. De Fazio or Ms. Lohman?

MR. VOLTZ: No, thank you.

CHAI RVAN OTT: Okay. Thank you for attending,
M. Voltz.

Ms. De Fazio went first in the beginning.
Ms. Lohman, would you like to go first this tinme? You may
still be on nute.

MS. LOHVAN:  (Tel ephonically indiscernible.)

CHAI RVAN OTT: Okay. Ms. Lohman, are you
present ?

It appears that Ms. Lohman is no | onger present.
So the only nenber of the public that we have left is
Ms. De Fazio.

Ms. De Fazio, if you could try to take yourself
of f of Bluetooth so the court reporter can keep up wth you I
woul d appreciate that. But the floor is yours. M. De Fazio.

M5. DE FAZIO Oh, I'msorry. | just find the
mute bottom For the record, Angel De Fazio. |'ve been
extrenmely reserved in making comments during these |ast two
neetings, but today | really finally reached ny tol erance
| evel .

| had nade sone extrenely salient conments
regardi ng adjustments that were discussed with other nenbers

of the public. And | incorporated their input into ny
CAPlI TOL REPORTERS (775) 882-5322
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comments, which took way too much of nmy tine to prepare them
and appear to be several. And as usual, this body |ike every
ot her public body ignored them

So, fidelity is now off the table and it's tine
to take the bull by the horn. 1've had this saying for years,
all these neetings are just a dog and pony show.

They use verbiage that attenpts to convey concern
when, in fact, it does just the opposite. The chronic way
descri bed upon the chair and is not standardi zed, it's cause
for too nuch variability and potential harmto the public.

Sonmeone nentioned if an agenda item garnered a
| arge turnout how does that renove and put on anot her date,
whi ch shoul d have been approved as it's comon -- at the PUC
to renove an itemfor a later date.

You' re making the assunption that the chair is
psychi ¢ and determ nes how nuch of a larger than antici pated
turnout. And their concept of an acceptable venue is the end
all.

There is nothing that precludes a rescheduling
for an even greater capacity venue rather than just going
forward with their interpretation of acceptable capacity and
allowit to proceed and basically to hell with the public
bei ng acconmodat ed.

In CAark County there was | think the neeting
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addressing the gender back pass through conm ssion (sic.) that
t hey reschedul ed the neetings to address the larger turnout.

Sonetinmes it takes a no holds bar PR canmpaign to
bring this issue to a greater audience so they can see what is
bei ng done by Hillsberg Goup that is supposed to generate
guidelines for this facade said comonly referred to as an
open neeti ng.

Doubl e di ppi ng apparently is deenmed acceptabl e
causi ng unsuspecting nenbers of the public to be extorted when
t hey have already paid for service.

Now, I'min a town from Brooklyn and | don't even
think the boys at the thought of this knew thoughts of ill
gotten gains, aka the repetitive paynment to a court reporter.

The funds that the AG can unilaterally dismss a
conplaint has a chilling effect on the rights of the aggrieved
party to get the (telephonically indiscernible) investigation
into their grievances.

This overtly confers that the AG has the | atitude
to say nah, | don't think this should be investigated or they
may have sone sort of connection to the body in question.

It's common know edge t hat everyone sayi ng
unbi asedness there is too nmuch collusion and protection of
si ster agenci es.

Way too nuch of the good old boys network and
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nepoti smthroughout the state. You still have not protected
t he di sabl ed. You are conservatively discrimnating agai nst
nonphysi cal disability and again today refused to nake it
equal by renoving a single word, which was physical

Yet you keep bringing forth and concerni ng ny
ongoi ng assertion you are saying you want participation from
the public, but you ignored the conments.

Sone people really aren't into verba
mast urbation, which this entire concept of public conment is
predicated on. And | feel that you either need to fully act
in the public interest and nake it equal or just drop the
entire task force as it is biased because nost of today was
nitpicking to find nore work, nore ways to cloak the public
entity.

Thank you.

CHAI RMAN OTT: Thank you, Ms. De Fazio. And you
weren't here, but we did post your e-mail that you sent to ne
on February 9th as support docunentation, that's available to
t he menbers and al so available to the public. And
appreci ate the two conversations that we've had over the past
week about some of your concerns.

So thank you for that. | note that the commttee
did not necessarily take those concerns up. But nonethel ess,

| appreciate your willingness to devote your time and effort
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to speak with ne and to - to provide the commttee with --
with insight.

Any ot her public conment on the phone? Ckay.
Havi ng heard none, | will adjourn this neeting as all of our
busi ness i s conpl et ed.

Thanks agai n, everybody, for your work and you'l]l
be hearing frommnme soon

MR RITCH E  Thank you so nuch.

CHAI RVAN OTT:  Thank you.

(Proceedi ngs concluded at 11:55 a.m)
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STATE OF NEVADA, )
) Ss.
CARSON CI TY. )

I, MCHEL LOOM S, Court Reporter for the State of
Nevada, Open Meeting Law Task Force Committee, do hereby
certify:

That on Thursday, February 14, 2019, | was
present in Carson City, Nevada, for the purpose of reporting
in verbatimstenotype notes the within-entitled neeting;

That the foregoing transcript, consisting of
pages 1 through 126, inclusive, includes a full, true and
correct transcription of ny stenotype notes of said nmeeting to
the best of ny ability.

Dated at Carson City, Nevada, this 2nd day of
March, 2019.

MCHEL LOOM S, CCR #228

CAPI TOL REPORTERS (775) 882-5322
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             1   CARSON CITY, NEVADA, THURSDAY, FEBRUARY 14, 2019, A.M. SESSION



             2                               -o0o-



             3



             4                CHAIRMAN OTT:  Okay.  Mr. Gould, can you hear us



             5   down south?



             6                MR. GOULD:  I can.  Thank you, Greg.



             7                CHAIRMAN OTT:  Okay.  Fantastic.  Angel and



             8   Linda, can you hear us on the phone?



             9                MS. LOHMAN:  Yes.



            10                CHAIRMAN OTT:  Was that Angel or was that Linda?



            11                MS. LOHMAN:  Linda.



            12                CHAIRMAN OTT:  Okay.  Angel, can you hear us?



            13                MS. DE FAZIO:  Yes.  Thank you.



            14                CHAIRMAN OTT:  Okay.  Great.  It being 9:02, I



            15   will call the January -- or the February 14th meeting of the



            16   open meeting law task force to order.



            17                We will take roll of who is present.  I see



            18   Mr. Karpel here in Carson City.



            19                MR. KARPEL:  Yes.



            20                CHAIRMAN OTT:  Mr. Guthreau, also in Carson City.



            21                MR. GUTHREAU:  Yes.



            22                CHAIRMAN OTT:  Mr. Gould down south in Las Vegas.



            23                MR. GOULD:  Yes.



            24                CHAIRMAN OTT:  On the phone we have Linda Lohman.
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             1   Ms. Lohman, are you with an association or are you just a



             2   private individual?



             3                MS. LOHMAN:  Private individual.



             4                CHAIRMAN OTT:  Okay.  And also on the phone we



             5   have Angel De Fazio.



             6                MS. DE FAZIO:  Yes.



             7                CHAIRMAN OTT:  Is there anyone else who is



             8   present or wishing to participate?  Okay.  Sounds great.



             9   Hearing no one, we will proceed to public comment.  I



            10   understand Ms. De Fazio and Ms. Lohman may both wish to take



            11   public comment.



            12                Let us take Ms. De Fazio first.  Whenever you're



            13   ready, Angel.



            14                MS. DE FAZIO:  Thank you.  For the record,



            15   Angel De Fazio.  I want to thank Mr. Trout (sic.) regarding



            16   the minimum time from public comments to be three minutes as



            17   referenced in his attached comments to this docket.



            18                I think there needs to be further clarification



            19   regarding the use of the term "per person" as currently



            20   written.  I do have members of the public who wanted to appear



            21   as themselves, aka public citizens.



            22                Now, what happens if that public citizen happens



            23   to be associated with an NGO entity such as a business



            24   officer, director of a licensed entity.  They would basically
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             1   be denied appealing to that corporate entity.



             2                So the way this is phrased currently, a private



             3   legal entity can't tag their chosen representative appear to



             4   express their concerns as it's one or the other, as the same



             5   person could be the most knowledgeable to represent the



             6   entity's opinion.  Thus, you are denying either a member of



             7   the public or an entity's right to comment under this



             8   regulation.



             9                The ongoing issue I have is regarding the court



            10   reporter.  Page 16, lines 438 to 441 should be changed to "A



            11   court reporter who transcribes a meeting is under no



            12   obligation to provide a copy of any transcript, minutes or



            13   audio recording of the meeting prepared by the court reporter



            14   directly to a member of public at no charge, unless the court



            15   reporter was paid for by a member of the general public, NGO



            16   or private entity outside of the state agency for public body



            17   or commission."



            18                If the court reporter was paid for by any state



            19   entity public board, this is no longer in my opinion



            20   considered a work product and becomes a public record.  Having



            21   already been paid for via money that is paid from the state



            22   general fund or a public entity budget.



            23                They've been paid via public money by charging



            24   for copies it appears that they're being unjustly enriched by
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             1   having an ongoing stream of revenue from what should be a



             2   single payment of services.



             3                Page 17, lines 443 to 446.  The court reporter



             4   has her own video/audio recordation.  It should be provided to



             5   the public at no charge if there is no other audio/video



             6   recordation from the public body.  Page line -- no, excuse me,



             7   page 9, line 145, Section 6.  Remove the word "physical," just



             8   use the word the "facility."  You can't pigeonhole a private



             9   facility that neglects other facility.



            10                Mr. Price brought up a good question about



            11   attending the meeting minutes.  Excuse me.  But the one person



            12   is unable to fulfill the request.  The only semi good thing I



            13   could say about the PUC is that they have links on their



            14   records request page stated PUC and executive director has



            15   designated at line 8 of the agency's record official and has



            16   designated X, Y, Z and X, Y, Z as a permanent records



            17   official --



            18                CHAIRMAN OTT:  Angel, can I ask you --



            19                MS. DE FAZIO:  -- designated record official is



            20   that this would otherwise unavailable be ask.



            21                CHAIRMAN OTT:  Angel, can I ask you to wrap it



            22   up?  We have a couple minutes here and we do need to move



            23   quickly.



            24                MS. DE FAZIO:  Okay.  On page 11, lines 229
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             1   through 233, "Providing a copy of the notice to any person has



             2   requested notice of the meeting of the public body, request



             3   for notice less than six months after it's made."



             4                Now, some people may not be aware that there are



             5   two renewable periods in February and August.  And the way it



             6   reads now, it appears that the expiration of six months is



             7   after the initial request is made, which can go past the usual



             8   renewal period.  I think something in the language should



             9   clearly represent the query in the August re-request.  Thank



            10   you.



            11                CHAIRMAN OTT:  Thanks, Angel.  Ms. Lohman?



            12                MS. LOHMAN:  Yes.  My name is Linda Ann Lohman



            13   and I work for the State of Nevada as an accounting assistant.



            14   And I was exposed to pesticides and insecticides which caused



            15   me to have multiple disciplines of medical issues.  And I won



            16   my social security case as far as, you know, being exposed to



            17   the chemical sensitivity and extreme severe chemical



            18   sensitivity.



            19                So anyway, as far as the bill is concerned and



            20   accommodations for, you know, phone, you know, calling in by



            21   phone.  That's what I had to do today because my chemical



            22   allergic reactions are so severe that when I go out in Washoe



            23   County -- let's say their air quality is up to 30, anything



            24   between 20 and 30 I have to wear a mask when I go out.
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             1                And when I get -- when I go places like such as I



             2   went to my pain pill specialist, Sweetwater Pain & Spine last



             3   week and there was a high air quality yellow.  And instead of



             4   me calling in and saying that, you know, I'm too sick to come



             5   in, I had to go in because they're very succinct in the rules



             6   and regulations as far as pain pills and things like that.



             7                And so I was forced to go in.  And it takes a



             8   long time if you cancel to get another appointment.



             9                So anyway, with that being said, I went in and



            10   ended up in a chemical reaction.  This is the first time my



            11   pain pill specialist had ever seen me in an allergic reaction



            12   where I had to identify to them that I may go into toxic



            13   encephalopathy and my brain may swell and I may have to lay



            14   down and they may have to call 911, which they did accommodate



            15   me immediately.



            16                They put me in a bed, laid me down and I started



            17   to feel better.  And then I spoke with them, got my business



            18   done and was still in a moderate allergic reaction.  But then



            19   I went to my son's house and he took me home and I went into a



            20   full-on allergic reaction, which I went to sleep.



            21                Now, this happened many times, especially with



            22   my -- within my medical provider because they put -- they put



            23   candles and perfumes and everything.  And it would be so much



            24   easier if they didn't have to see me and it would be less
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             1   expensive for them to sit there and have a phone consult, just



             2   like I couldn't come to Carson City because of the chemical



             3   allergic reactions from here to there and then going in the



             4   building.



             5                And the last time I went and spoke for the State



             6   with aging in front of aging and disability, I went in a



             7   restroom and they had the foo-foo smells in there.  And when I



             8   went to workers' compensation when I had my case they had, you



             9   know, foo-foo smells in there.



            10                And so the problem is is that for me



            11   telephonically or phone or whatever and not having a computer



            12   might I add at my place where I am at and living, I have no



            13   access, nor can I go to the library because I'm allergic to



            14   the library, nor can I go out because I have severe chemical



            15   sensitivity and reactions.



            16                And I do retain a driver's license because the



            17   fact is is I have not been in any -- any type of accidents in



            18   20 years, nor have I been in any tickets.  And my slate is



            19   clean because I know when I get these allergic reactions I



            20   pull over, I have an air purifier in my car.



            21                And I have my air purifier different grades of



            22   air purifier -- well, not air purifier, mats and stuff with a



            23   bag that I take everywhere in my car wherever I go into my



            24   doctor's offices.  And sometimes I take my whole air purifier.
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             1   And -- well, as I got sick at DMV and they have one of those



             2   accommodations that looks like a driver's license with the NRS



             3   in there.



             4                They gave me one of those.  And you can tell I



             5   was in allergic reaction.  They kept me in there way too long,



             6   my eyes were all dilated.  Luckily my daughter was with me and



             7   took me home.



             8                So as far as this is concerned, there are so many



             9   other things because with all of the smoke during the summer,



            10   I really can't go out except to go grocery shopping.  I can't



            11   even go to my doctors because I get sick like I just told you.



            12   Even under normal circumstances when there's no smoke, no



            13   inversions I still kind of get sick in -- you know, with the



            14   severity.



            15                So for me and other people, because I do know of



            16   two other chemically sensitive people that come in from



            17   California and Susanville that have the same thing that I do



            18   that went to court here in Reno with chemical sensitivity.



            19   And I have -- whenever I wear a mask I have people come up to



            20   me oh, what are you doing, oh, I need a mask.  And I have



            21   educated quite a few people.



            22                CHAIRMAN OTT:  Ms. Lohman, if I can ask you to go



            23   ahead and wrap up?



            24                MS. LOHMAN:  Yes.  I also would like to add that
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             1   the chemicals are -- the chemical is -- the chemical exposure



             2   is raising in the general population due to the fact that



             3   there is fire, smoke, the fire retardants coming in from



             4   California on top of Nevada's own, you know, inversions and



             5   stuff, so it is raising so the general population, a lot of



             6   people are going to be chemically sensitive.



             7                And they're not going to be able to just walk



             8   around and do whatever they want because it does cause



             9   neurological damage.  It causes, you know, the chemical



            10   damage, you know, with the brain, exposure.  It also causes



            11   issues within -- I have COPD now and it's because of the smoke



            12   coming in.



            13                They keep asking me are you smoking, are you



            14   smoking, I'm not smoking, I'm smoking because California and



            15   Nevada fires cause me to have to breathe this.  And even with



            16   my mask a lot of the time and an air purifier that's $700 in



            17   my vehicle, I still get sick.



            18                And I approached my general practitioner at



            19   Renown this past -- or within this last month.  I showed her



            20   -- I also told her as soon as I start breathing that stuff I



            21   found out now that my optical is being -- having issues.



            22                So I had to go and order --



            23                CHAIRMAN OTT:  Ms. Lohman, Ms. Lohman --



            24                MS. LOHMAN:  -- glasses, glasses that are
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             1   goggles --



             2                CHAIRMAN OTT:  Ms. Lohman, I don't mean to cut



             3   you off here, but you've been going for about six minutes.  I



             4   had to cut off Ms. De Fazio as well.  There will be a second



             5   public comment period at the end of the meeting.  So if you



             6   have more to say, hold on until the end of the meeting.  But



             7   we have a tight schedule, I need to get going.  So thank you



             8   for your comments.  And we will proceed now to the next part



             9   of the agenda.



            10                Before we do, I note that we've been joined by



            11   two people in the south, if you guys could just identify



            12   yourselves so you're on the record?



            13                MR. VASKOV:  Sure.  Nick Vaskov, City Attorney



            14   for Henderson.



            15                MR. STORY:  Tod Story, Executive Director at ACLU



            16   Nevada.



            17                CHAIRMAN OTT:  Thank you.  And before I move away



            18   from public comment we had another member of the public join



            19   us up here.



            20                Do you have any public comment or are you just



            21   observing.



            22                MR. GOULD:  Yeah.  No public comment for now.



            23                CHAIRMAN OTT:  Okay.  So there will be another



            24   public comment period at the end if anyone wants to.
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             1                Next agenda item is approval of the minutes from



             2   the last meeting.  Because the meeting was only a couple weeks



             3   ago, January 13, we don't have a transcript yet so we don't



             4   have minutes, we'll move past that to the next item, which is



             5   the AB170 discussion, the continued discussion from the



             6   January 30th meeting.



             7                Posted on our website, and I believe most of you



             8   or all of you had a copy is my revisions to the bill based on



             9   our last meeting.  What I would like to do as far as format is



            10   give everybody a chance to say if I got anything wrong.



            11                If there isn't, then move on from where we left



            12   off last time.  And the first thing I'd like to do is consider



            13   some additional language that Mr. Story and I exchanged some



            14   e-mails about that went to a concern he raised last time that



            15   we weren't able to get to.



            16                And we do have the room until 2:00.  My intention



            17   is to be done by about 11:30.  So we'll try to -- we'll try to



            18   accommodate that.  Does anybody have any questions or concerns



            19   about that procedure I just laid out?  Mr. Gould?



            20                MR. GOULD:  Ready.



            21                CHAIRMAN OTT:  Yeah.



            22                MR. GOULD:  Thank you.  I just want to make it



            23   for the record that, I mean, I see what you did and I've read



            24   it quickly this morning, but honestly I did not have
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             1   sufficient time from yesterday until now to go back in my



             2   notes to make sure everything was -- you know, seems



             3   acceptable.



             4                From what I read this morning, there was nothing



             5   that jumped out at me, but I just want to put that caveat.



             6   Because I wish we had had a little more time.  I understand --



             7   not saying this to be critical, but, you know, if you're going



             8   to ask us to say this is okay, I'm not prepared to do that



             9   today.



            10                CHAIRMAN OTT:  Okay.  I understand that.  And so



            11   I will represent to you that -- that all I did was transcribe



            12   exactly the -- the changes that we made at the last meeting



            13   into this.  I would like to get a vote on the -- the final



            14   bill at the end of an endorsement.  If you're not prepared to



            15   -- to do that today, I understand.



            16                Let's move through what we have left and see how



            17   much time we have and maybe we have enough time to take a



            18   break and do a little bit more thorough review before that.



            19   Thank you for that caveat, Mr. Gould.



            20                Are there any other questions or concerns about



            21   the red line that I did that I circulated, and I apologize for



            22   the lateness of it, before we move on?



            23                Okay.  So the next thing that I wanted to talk



            24   about was to address some comments that Mr. Story made
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             1   regarding the definition of facilities.



             2                And one of the items that was posted to some new



             3   language that I put together, it's an amendment to NRS



             4   241.020.  We have copies here in the north.  So it is the one



             5   right here, Mr. Karpel, the one with the comments.



             6                Do you guys have that in the south as well?



             7                MR. GOULD:  (Nodded head.)  Yes.



             8                MR. STORY:  Yes.



             9                CHAIRMAN OTT:  Okay.  And just to refresh our



            10   recollection, Mr. Story, correct me if I'm wrong, but the



            11   concern was that public bodies need some way to be able to



            12   protect against being overwhelmed by activists who can claw



            13   the room, overwhelm the facilities, then claim there's an open



            14   meeting law violation and protect the public -- and prevent



            15   the public body from doing its work.



            16                Our open meeting law manual has some language



            17   that talks about facilities being large enough to accommodate



            18   the public in light of reasonably anticipated attendance.



            19                So what I attempted do with this section is to



            20   insert that into NRS 241.020, say that public bodies need to



            21   attempt to hold proceedings in facilities reasonably large



            22   enough to accommodate the anticipated audience.  But then also



            23   give them the protection that if they take that step it would



            24   not be a violation if they anticipated less members of the
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             1   public that actually -- than actually showed up.



             2                So this language is derived from the existing



             3   language in our open meeting law manual and that was the



             4   concern we were trying to get at.  And, Mr. Story, if I got



             5   anything wrong, please -- please correct me.



             6                MR. STORY:  You know, I looked over the language,



             7   I think it's satisfactory, it will work for me.  I think it



             8   covers the conversation that we had last time.  And then the



             9   language like I said then in the attorney general's open



            10   meeting manual satisfies the concern that I have.



            11                So I appreciate you taking this out of action and



            12   agree that this is the language that adequately should satisfy



            13   the situation at the encounter in 2018 and obviously going



            14   forward.



            15                CHAIRMAN OTT:  Thank you for that.  And we were



            16   just joined by another individual.



            17                MR. LIPPARELLI:  Paul Lipparelli, the Washoe



            18   County DA's Office.



            19                CHAIRMAN OTT:  Thank you, Mr. Lipparelli, for



            20   attending.  It's good to see you in person.



            21                MR. LIPPARELLI:  Thank you.



            22                CHAIRMAN OTT:  So we had -- to let you know where



            23   we're at, we were discussing some language, let me get you a



            24   copy of it.
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             1                MR. LIPPARELLI:  Is it one of the attachments?



             2                CHAIRMAN OTT:  It was -- yeah, it's one of the



             3   attachments.  Mr. Story of the ACLU brought up a concern



             4   regarding facilities that are inadequate to accommodate all



             5   public.



             6                And so what I had done is try to use some



             7   language from our existing OML handbook and propose a revision



             8   to NRS 241.020 which would state, and that's the language



             9   there, which would state the public bodies should hold



            10   meetings in facilities large enough to accommodate the



            11   reasonably anticipated amount of public, but if they do take



            12   those measures and they are still inadequate to accommodate



            13   all members of the public they can still proceed with the



            14   meeting.  So that was in the intent.  It went to the



            15   discussion we had last time on the phone which I think you



            16   were able to hear most of.



            17                MR. LIPPARELLI:  I did.



            18                CHAIRMAN OTT:  And so that's the language,



            19   Mr. Story and I exchanged some e-mails about it.  Does anybody



            20   else have any comments, concerns about this language?



            21                MR. KARPEL:  The language is fine, I'm just



            22   curious, is that a hypothetical on what happened?



            23                CHAIRMAN OTT:  Yes.



            24                MR. KARPEL:  Okay.
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             1                CHAIRMAN OTT:  Greg Ott for the record.  I can



             2   think of at least two instances where this happened, both



             3   times they were organized members of the public brought



             4   hundreds of people to a meeting.  And then usually attorneys



             5   have claimed that the facility was inadequate to hold the



             6   public and the meeting had to be postponed.



             7                It happened once to the State Public Charter



             8   School Authority.  I believe it happened in the Clark County



             9   School District.  I wasn't at that meeting, Mr. Story, you can



            10   correct me if I'm wrong, and I know the Department of



            11   Education had to take specific measures to get to a -- a



            12   reasonably large facility.  They -- they didn't -- they



            13   weren't overwhelmed --



            14                MR. KARPEL:  Yeah.



            15                CHAIRMAN OTT:  -- but they took -- they had



            16   overflow rooms at a high school gymnasium and some other



            17   things.  Did it happen at CCSD?



            18                MR. STORY:  Tod Story for the record.  That is



            19   correct, yes.  And it occurred multiple times over the last



            20   year, 2018, as Clark County School District was considering a



            21   new policy regarding transgender students.



            22                So it ended up postponing that vote by many, many



            23   months because the show -- the number of people that showed up



            24   to attend each of those meetings whenever they had not
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             1   anticipated that the attendance was going to be so



             2   overwhelming.



             3                CHAIRMAN OTT:  Any other comments or concerns



             4   about this language?



             5                So, I had a -- I had proposed that this would go



             6   into 241.020.  If there's no more discussion does anybody have



             7   a motion about whether that is or is not an appropriate



             8   insertion?



             9                MR. LIPPARELLI:  Mr. Chairman, I reviewed it



            10   prior to the meeting and I -- my sense is it's -- it tries to



            11   capture the intent the best we can do.  We recognize that



            12   there might be occasions when an unanticipated high number of



            13   folks show up and the public body's got to do its best to



            14   accommodate that.



            15                But there are times when public bodies are acting



            16   pursuant to statutory time frames to accomplish business.  And



            17   it seems to me to be a drastic remedy to have to cancel the --



            18   the entire agenda.



            19                Maybe -- and usually when it's a big crowd



            20   they're there for one item.  And so maybe the presiding



            21   officer can do his or her best to postpone that item to a



            22   different time when more people can be accommodated.  But it



            23   seems to me like the rest of the business of the public body



            24   should be able to continue.
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             1                That's what I would recommend if I was the lawyer



             2   sitting with the board that had that problem.  So I would move



             3   in favor of the proposed language.



             4                CHAIRMAN OTT:  I have a motion, does anyone have



             5   a second?



             6                MR. VASKOV:  Second.



             7                CHAIRMAN OTT:  Motion and a second.  Any



             8   discussion?



             9                Hearing no discussion, all in favor -- oh,



            10   Mr. Gould, yes.



            11                MR. GOULD:  All right?



            12                CHAIRMAN OTT:  Yeah.



            13                MR. GOULD:  I just want to point something out,



            14   but I'm in favor of this.  As an attorney for a board I have



            15   to tell you, though, I'm not sure how I would react in a real



            16   situation if I'd be sitting there thinking to myself are we



            17   going to now have to litigate whether we've made reasonable



            18   efforts to accommodate?



            19                The problem is you -- whenever you're trying to



            20   -- to codify this kind of behavior there's always going to be



            21   something that someone can litigate or if they want to.  So I



            22   think this is a great improvement over what was there and I



            23   would support it.  I just want to point out that it's not



            24   bulletproof, but nothing is in this regard.
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             1                CHAIRMAN OTT:  Thank you, Mr. Gould.  And I



             2   actually agree.  And I think what Mr. Lipparelli said is



             3   important.  The public audience still has the ability to push



             4   off that item if it's not time sensitive.



             5                But I think this should give them some comfort in



             6   the law that if they have taken accommodations to determine



             7   how -- how many people are going to show up and they've gotten



             8   an overflow facility and they've gone a couple of extra miles,



             9   that they have a statutory argument that what they did is



            10   reasonable and they can defend it in court.



            11                So I think it gives them the ability to make the



            12   argument, but the conservative case I think is going to be



            13   what Mr. Lipparelli stated, postpone an item and then allow



            14   the meeting to come back -- or the body to come back to it



            15   later.



            16                So any further discussion?  All those in favor of



            17   this insertion say aye.



            18                Any opposed?  No.  I will vote aye as well.



            19                So this will be inserted.  Thank you for your



            20   thoughtful comments for reviewing this.



            21                (Motion carries.)



            22                CHAIRMAN OTT:  So moving on to the -- where we



            23   left off last time was Section 7.3 was the last -- last change



            24   that I believe we were to take up.  Are we ready to take up,
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             1   which means the next one that I see is Section 7.5, which



             2   would change to require longer retention of audio recordings



             3   from one to five years.



             4                That appeared to me to be a slight change from



             5   what was discussed at prior meetings where I believe it was



             6   one to three years.  So I'm anxious to hear the task force's



             7   comments about this change.



             8                MR. GUTHREAU:  I have one.  This is



             9   Vince Guthreau for the record.  So, why was five -- I guess my



            10   question -- I have a question and then again reiterating local



            11   government's, at least NACO's position and our members.



            12                We were sort of tentatively okay with three



            13   years, I guess my question would be why five years was chosen



            14   since that wasn't really discussed in the meeting?



            15                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



            16   I can't give you more detail about that.  I looked at the



            17   minutes, I candidly did not speak to the drafters about this



            18   specific change.  But I agree with you that I saw the three



            19   years being referenced in the minutes, I didn't see a



            20   reference to five years.



            21                So I was concerned about why it went to five



            22   because I thought that the three -- the discussion centered



            23   around three.



            24                Mr. Gould?
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             1                MR. GOULD:  Greg, this won't really affect NSHE



             2   because we keep them I believe in perpetuity, but I am also



             3   troubled that we went beyond what was discussed in July last



             4   year.



             5                So I would make a motion that we reduce that to



             6   three years to be consistent with what we discussed.



             7                CHAIRMAN OTT:  Motion by Mr. Gould to amend the



             8   change of five years down to three years.



             9                Is there a second?



            10                MR. GUTHREAU:  I'll second that motion.



            11                CHAIRMAN OTT:  Seconded by Mr. Guthreau.



            12                Any discussion regarding this?



            13                All those in favor say aye.



            14                Any opposed?



            15                Motion carries.  Chair will be an aye as well.



            16   Thank you for that.



            17                (Motion carries.)



            18                CHAIRMAN OTT:  Next change is the next section,



            19   which is Section 7, subsection 6.  This adds or draft minutes



            20   or applicable to subsection 6.



            21                Yes, Mr. Karpel?



            22                MR. KARPEL:  Can you refer me to the page?



            23                CHAIRMAN OTT:  I'm sorry.



            24                MR. KARPEL:  That's okay.  But I'm looking at
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             1   the -- what we had last week.



             2                CHAIRMAN OTT:  So the one we were looking at last



             3   week, that should be page 12.



             4                MR. KARPEL:  Okay.  Thank you.



             5                CHAIRMAN OTT:  So Section 7.6, this references



             6   draft minutes, which I believe was struck from subsection 3 at



             7   the last meeting.  So my thought is since it was struck from



             8   subsection 3 it should probably be struck from subsection 6 as



             9   well.



            10                But happy to hear any other comments from the



            11   task force?



            12                MR. GUTHREAU:  I'll make the motion to strike



            13   that.  This is Vincent Guthreau for the record.



            14                CHAIRMAN OTT:  Motion to strike from



            15   Mr. Guthreau.



            16                Is there a second?



            17                MR. LIPPARELLI:  Second.



            18                CHAIRMAN OTT:  Second, Mr. Lipparelli.  Any



            19   discussion on that one?



            20                All those in favor say aye.



            21                Opposed?



            22                That motion carries as well.



            23                So or draft minutes will be stricken from



            24   subsection 6.  Chair's an aye as well.
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             1                (Motion carries.)



             2                CHAIRMAN OTT:  Next section is subsection 7, 7.7,



             3   which clarifies that a court reporter who transcribes a



             4   meeting is not required to provide a copy of a transcript



             5   minutes or audio recording of a meeting prepared by the court



             6   reporter directly to a member of the public at no charge.



             7                Are there any comments about this change?  I



             8   think this was discussed at previous meetings.



             9                Would anyone like to modify this or should we



            10   move forward with no modifications here?



            11                MR. LIPPARELLI:  Mr. Chairman, this is



            12   Paul Lipparelli.  I don't have any experience with court



            13   reporting of public meetings.  We -- we use strictly audio,



            14   video and minute taking.  So I'll defer to the agencies that



            15   have experience with it and what's important to them.  I



            16   really can't add much.



            17                MR. GUTHREAU:  You know, from NACO's perspective,



            18   Vincent Guthreau for the record, we have clerks in different



            19   counties that take minutes, so we don't -- I don't think we've



            20   ever used a court reporter unless -- if it is it's a rare



            21   circumstance, so.



            22                CHAIRMAN OTT:  And my recollection from talking



            23   to -- Deputy Attorney General Greg Ott.  My recollection



            24   talking to public bodies is this is just a protection really
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             1   for the court reporters because they do retain ownership of



             2   the transcript and to clarify that they would not need to



             3   provide that work for free to members of the public.  So I



             4   don't think it was controversial previously.



             5                So if there is no motion to amend it, I will



             6   leave it in and move on to the next change, which in my notes



             7   is the Sections 8.3, 9.3 and 10.7 and 8, which all relate to



             8   the amount of time the Attorney General's Office has to bring



             9   a suit once it issues findings of fact and conclusions of law.



            10                This is something that was discussed previously.



            11   And my understanding of the way this would work is the



            12   existing time frame of the 60 days at 120 days would remain in



            13   place.



            14                Once the attorney general issues the findings of



            15   fact and conclusions of law public bodies would have a period



            16   of time with which to take corrective action or to say that



            17   they agree with it, and then the attorney general would have



            18   additional time on top of that to bring suit if necessary.



            19                So it was intended I believe to be a way to allow



            20   public bodies to self-correct without being brought into court



            21   through legal action.  And to allow a little bit of additional



            22   time.



            23                Does anyone have comments, concerns,



            24   modifications about these sections?
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             1                Okay.  If we -- unless anybody has a concern I



             2   would like to -- the next thing I would like to talk about is



             3   some additional language that I had inserted into the



             4   materials both at the last meeting and at this meeting.  And



             5   this would be a change to Section 10.



             6                And what this is designed to do is to allow the



             7   Attorney General's Office discretion not to investigate a



             8   complaint that is filed in bad faith or to file by a



             9   complainant whose interests are not significantly impacted by



            10   the public body.



            11                So what this is designed to prevent is



            12   individuals of the public from filing complaints against



            13   public bodies that they have no relation to.  Could be an



            14   individual in Esmeralda County who has an issue personally



            15   with a person in Clark County and wants to file open meeting



            16   law complaints against that individual, even though whatever



            17   the board in Clark County might be doing has no effect on the



            18   individual in Esmeralda County.



            19                It is an intent to give the Attorney General's



            20   Office discretion to decline to investigate those complaints



            21   that appear to be being filed by individuals with no interest.



            22                That is an issue that we have had recently.



            23   There are some individuals who file complaints against boards



            24   that they have no connection to.  And so that's -- that's the
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             1   intent of the language.  And I'm -- I'm happy to hear



             2   comments, criticisms or concerns from the task force about



             3   this.



             4                MR. GUTHREAU:  Vincent Guthreau for the record.



             5   We do have some concerns about this.  So I'm sure -- I think



             6   we're okay with the bad faith stuff, although that's sort of



             7   new and I haven't had an opportunity to run it by the members,



             8   but I think in concept we would be okay with that.



             9                There is -- there is an issue here about the --



            10   about the discretion about filing claims 120 days after at the



            11   discretion of the Attorney General's Office.



            12                The way that I read that, and maybe I would be



            13   open to feedback, it looks like that could go on for an



            14   infinite amount of time.  So I'll give you an example of where



            15   I think that could be problematic.  So in ten years someone



            16   brings a claim of an open meeting law violation.



            17                The agenda item or the program or whatever it is



            18   has been passed and adopted and the county or the local



            19   governing body is administering a program.  Someone says



            20   there's a violation of the open meeting law.  The attorney



            21   general says sure, we'll look into that.  Violate -- then they



            22   void the agenda item or the program.  Now what do you do?



            23                Because there's -- it's just -- it's really



            24   problematic to implement that, I think.  I don't even think
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             1   the Attorney General's Office would want that responsibility,



             2   to be honest.  But I think -- I think that -- that section is



             3   problematic, not just for local but any public body.



             4                Just because it's an infinite amount of time,



             5   there's no statute of limitations, there's no -- I've heard



             6   from other people that aren't -- aren't even county members



             7   that have some issues with this.  So I think -- I think we



             8   might need to discuss that -- that time period because at this



             9   point it would be infinite.



            10                MR. KARPEL:  Richard Karpel.  I'm not sure --



            11   you're not talking about 120 days?  What are you talking



            12   about?



            13                MR. GUTHREAU:  You took at Section B, may at his



            14   or her discretion investigate and prosecute any violation in



            15   this chapter alleged in the complaint filed more than 120 days



            16   after the alleged violation with the office of the attorney



            17   general.



            18                MR. KARPEL:  Right.



            19                MR. GUTHREAU:  There's no time period about after



            20   that.  Like what -- I mean, I guess I'll stop there.



            21                MR. KARPEL:  It's attorney general's discretion.



            22                MR. GUTHREAU:  Yeah, that's problematic.  It's a



            23   political office, it varies, there's -- I mean, that office



            24   changes hands.  I think that could be problematic.
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             1                CHAIRMAN OTT:  Mr. Gould?



             2                MR. GOULD:  Yeah, I absolutely support that.  I



             3   think this is problematic, I think it creates an open-ended



             4   problem as was stated.  And I -- I could not agree to this, I



             5   just couldn't.



             6                I would also point out on C, I don't -- do you



             7   really need the at his or her discretion?  Because it makes it



             8   sound like there might be a situation where your office would



             9   exercise discretion to prosecute a bad faith claim.  I can't



            10   imagine if you know something's a bad faith claim why you



            11   would ever prosecute it?  So why can't you just say may



            12   decline to investigate, what's the -- what is added by the



            13   discretionary language there?



            14                MR. VASKOV:  Hello, Mr. Chair.  That was my --



            15   for the record, Nick Vaskov.  That was my thought too.  C



            16   seems to be just a codification of the -- your inherent



            17   authority to decline to prosecute something.  I think you have



            18   that discretion just in terms of prosecutorial discretion.  So



            19   I'm just not sure C is even necessary.



            20                CHAIRMAN OTT:  So --



            21                MR. GOULD:  I'm also a little troubled, even



            22   though it's not -- sort of outside my role in representing a



            23   public body.  And while I would love to be able to say oh,



            24   yeah, this person has no interest in my public body, I am
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             1   bothered just as a policy matter that the AG is going to



             2   decide that someone who may have a -- raise a very legitimate



             3   open meeting law violation could potentially have that claim



             4   thrown away because your office decides that they're not



             5   sufficiently attenuated or -- I'm sorry, there's no nexus with



             6   the public body.  I don't like that personally from just a



             7   public perspective, I find that a little bit overreaching.



             8                So I would propose to take out honestly B and C



             9   or at least take out C and modify B to put in maybe a



            10   secondary period that's reasonable under certain



            11   circumstances, like if there's bad faith alleged maybe you



            12   have more than 120, but beyond that, I don't like that 120 and



            13   I don't like C at all.



            14                CHAIRMAN OTT:  So, Deputy Attorney General



            15   Greg Ott.  Let me address -- so there's two different



            16   discussions, one is about the statute of limitations extension



            17   in B and the other one is about the ability to decline to



            18   prosecute or investigate in C.



            19                Without the modification to C the language says



            20   the Attorney General's Office shall investigate and prosecute



            21   any violation of this chapter in subsection A.



            22                So I appreciate what you say about prosecutorial



            23   discretion to decline to investigate, but as I read shall



            24   investigate, I don't know that it does give us that
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             1   prosecutorial discretion.



             2                So as it is right now when we get a complaint we



             3   investigate it.  And that allows people to overwhelm our



             4   office.  If they don't think that we have done what they want



             5   to do file they can file as many complaints as they want



             6   against as many public bodies as they can in the state.



             7                So I feel like we need something in C.  And I



             8   understand if the language is not correct or you guys want to



             9   modify that, but I do think we need something to give us an



            10   ability to decline those -- for vexatious litigant for lack of



            11   a better term.



            12                But let me put that to the side and go back to B



            13   if we could because I think that's kind of a bigger issue.  I



            14   understand -- from my recollection reading the minutes what B



            15   was trying to get at was these undiscovered violations.  A



            16   secret meeting that a member of the public doesn't necessarily



            17   know about until after the statute has lapsed.



            18                I understand the concerns raised by -- by the



            19   task force that there has to be some sort of finality in these



            20   desist, maybe it's a statute proposed where it's a hard year



            21   regardless of whether it's a secret violation or not.



            22                But I am sympathetic to a member of the public



            23   who says I got to bring this thing in 120 days, if this public



            24   body meets in secret, takes an action and signs a contract I
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             1   might know about it until 150 days and then I have no



             2   recourse.



             3                So those I think are the twin concerns.  And I



             4   understand that this language doesn't necessarily address the



             5   finality that Mr. Guthreau talked about, but I'm sympathetic



             6   to the public's concern about a secret violation as well.



             7                MR. GUTHREAU:  Yeah, I think I would propose --



             8   this is Vincent Guthreau for the record.  I think I would



             9   propose one more sort of scenario, and I don't know how



            10   this -- I mean, I would propose putting maybe like a year cap



            11   on it.  Because my other -- my other thought was what if the



            12   entire board that committed the meeting violation is no longer



            13   there?  How do you -- right?  Because I don't know if that



            14   means much, but I -- it could have if there's something that



            15   was passed that the local government is now implementing;



            16   right?



            17                So, I don't know, it's hard for me to say because



            18   I don't have a number for my members, but, I mean, I would --



            19   I would -- I would argue that maybe putting a year or 12-month



            20   cap on it is appropriate too.  If we're trying to get at some



            21   sort of language I'm just throwing that out there.  I'm open



            22   to suggestions.  If -- if you want to keep that in there to



            23   sort of satisfy that.



            24                CHAIRMAN OTT:  Mr. Gould, we'll take you and then
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             1   we'll take Mr. Karpel.



             2                MR. GOULD:  I would be okay with a statute of



             3   repose like one year so you know that's the end.  But from



             4   what you described which made sense to me as to why you may



             5   need more than 120 in your discretion, why don't you draft it



             6   so that it is limited to either that specific situation or a



             7   situation like that where in your discretion you determine



             8   that the public could not reasonably have known?



             9                I understand that, you know, subject to the



            10   one-year finality, but the way this is written -- this is --



            11   this is like way beyond that.



            12                So if you wanted to limit it to a secret meeting



            13   or some other situation where the public could not reasonably



            14   have known that a violation occurred with a one-year cap, I



            15   could live with that.



            16                CHAIRMAN OTT:  Mr. Karpel?



            17                MR. KARPEL:  Yeah, as the new guy I'll ask this



            18   question all the time, is this -- has -- has anybody ever



            19   tried to invalidate a meeting by filing a complaint ten years



            20   or several years after the meeting took place?



            21                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



            22   I think the language has been pretty clear that you can't file



            23   a complaint to avoid an action that late so far.



            24                MR. KARPEL:  Okay.
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             1                CHAIRMAN OTT:  So we haven't had that scenario,



             2   what we have had is members of the public say I didn't know



             3   about this and now the statute of limitation has passed,



             4   what's my remedy?



             5                MR. KARPEL:  So you have that situation?



             6                CHAIRMAN OTT:  I would say in conversations I'm



             7   not familiar with an actual complaint.



             8                MR. KARPEL:  Okay.



             9                CHAIRMAN OTT:  But I have had conversations with



            10   individuals who've -- who've raised that as a concern.



            11                MR. KARPEL:  Okay.



            12                CHAIRMAN OTT:  And I couldn't tell you whether or



            13   not those concerns were valid because once it's past the



            14   120 days we can't -- we can't do anything.



            15                So -- so -- I agree with the comments of -- of



            16   Mr. Guthreau and Mr. Gould that there's maybe two different



            17   ways to address this.  One would be to limit it to where the



            18   violation is undiscovered and that the 120 days runs from the



            19   discovery.



            20                The other would be to put some sort of a statute



            21   of repose on there that says, you know, but in no -- in no



            22   event should action be brought after a year from the date of



            23   violation.



            24                I think both of those are --
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             1                MR. GOULD:  Or both.  How about both?  120 days



             2   after the discovery or but no event later than one year.



             3                CHAIRMAN OTT:  I will open that up to the task



             4   force.  How do other people feel about those issues?



             5                MR. KARPEL:  Richard Karpel.  If it has been



             6   shown that it was impossible to know, why -- why would you set



             7   an arbitrary time limit of a year?



             8                MR. GOULD:  Well, my thought is because of what



             9   was said at the very beginning of this conversation, there has



            10   to be some finality.



            11                MR. VASKOV:  Yes.



            12                MR. GOULD:  Otherwise this could go on forever



            13   and a contract that was approved or something that was



            14   approved by a public body in 2016 could come up and get hit in



            15   2019 and now what do you do?



            16                MR. VASKOV:  Yeah.



            17                MR. GOULD:  It would put everybody at task.  You



            18   have to believe that there's -- I mean, and I don't think



            19   there's a lot from what Greg is saying, it's not like he gets



            20   these a lot, but if someone finds out that say there was a



            21   secret meeting they're going to know fairly quickly because



            22   that contract is going to be out there and they're going to



            23   say how did this contract get approved, what happened?  So,



            24   you know, there just has to be some finality to this or you're
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             1   going to cripple the government's ability to do business.



             2                MR. GUTHREAU:  Yeah, and it -- Vincent Guthreau



             3   for the record.  I think it also creates just massive



             4   uncertainty with the public, the board --



             5                MR. VASKOV:  Yes.



             6                MR. GUTHREAU:  -- and everyone.  And also sort of



             7   going on another tangent, every crime except for murder has a



             8   statute of limitation.  So I think we have to figure out a



             9   way.  And those are in there for a reason; right?



            10                People's minds change, I mean, memories that



            11   maybe there's, you know, they don't have the records, I don't



            12   know.  Because if we're only supposed to hold records now for



            13   three years, if the claim is about five years later we don't



            14   even have a record of the meeting now.  So I'll just throw



            15   that out there too as far as why there needs to be some sort



            16   of limit on that.



            17                I'm also not proposing three years because of



            18   board makeup change possibly every two years.



            19                MR. GOULD:  Right.



            20                MR. GUTHREAU:  So I just think statute of



            21   limitations just as rule in law in general, not even though



            22   open meeting law is usually the way that it goes.



            23                MR. LIPPARELLI:  Mr. Chairman?



            24                MR. GUTHREAU:  It may be --
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             1                CHAIRMAN OTT:  Mr. Lipparelli?



             2                MR. LIPPARELLI:  Paul Lipparelli.  I -- I'll



             3   throw this out.  In local government we go by one-year budget



             4   cycles and -- and one-year tax levies.  And so anything past



             5   that year of -- of -- of when the occurrence happened is going



             6   to be in a different budget year and -- and that business is



             7   going to be closed and gone.



             8                So, I think there's a rational basis for saying



             9   one year.  Because after that what are you going to do, void a



            10   contract that's already been performed and paid?  I mean, it



            11   turns -- it turns the remedy into -- into something kind of



            12   silly.



            13                So one year makes sense to me as a -- as a mark



            14   and if it turns out not to work, very well, we can come up



            15   with a better one later.



            16                MR. GUTHREAU:  Yeah, Vincent Guthreau.  I kind of



            17   like that testing it out since we are expanding authority



            18   here.  I think mostly because I said the one year.



            19                So obviously it's an excellent proposal, but I



            20   think -- yeah, I think we're happy to -- if all of a sudden,



            21   you know, in the next -- when this law is implemented or if



            22   it's implemented and come back and we're getting a ton of



            23   stuff outside that and the public doesn't -- I mean, local



            24   governments I think -- I don't want to speak for every board
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             1   because I know there's been issues, but I think most of our



             2   members try their best to adhere to the spirit of the open



             3   meeting law.  And I think if they see a place where the public



             4   isn't being heard then we would want to revisit that too.



             5                So I would make a motion to make that change to



             6   put the year cap on there.



             7                CHAIRMAN OTT:  So can I -- can I put some



             8   language on that motion?



             9                MR. GUTHREAU:  Yes, please.



            10                CHAIRMAN OTT:  Because I was taking notes.



            11                MR. GUTHREAU:  Sure.



            12                CHAIRMAN OTT:  So I had two possible changes, one



            13   was to get at the discovery angle that we had talked about and



            14   that would be -- and this is the language in 241.039(2)(b), it



            15   would be replacing more than in the second sentence within and



            16   after to of discovery.



            17                So what that would read is may at his or her



            18   discretion investigate and prosecute any violation of this



            19   chapter alleged in the complaint filed within 120 days of



            20   discovery of the alleged violation within -- with the office



            21   of the attorney general.  So that's the first one that would



            22   try to get at the of discovery.



            23                And then the second part would be an addition at



            24   the end of the sentence which would say but in no case -- but
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             1   in no case may an investigation of prosecution be brought more



             2   than one year after the violation.



             3                MR. GUTHREAU:  I'm okay with that.  I'm



             4   comfortable with that.  Vincent Guthreau for the record.



             5                CHAIRMAN OTT:  So is that --



             6                MR. GUTHREAU:  I'm comfortable with that, yeah.



             7                CHAIRMAN OTT:  Okay.  So we'll take that as a



             8   motion for Mr. Guthreau.



             9                MR. GUTHREAU:  Yes.



            10                CHAIRMAN OTT:  Does anyone have a second to that



            11   modification?



            12                MR. LIPPARELLI:  Second.



            13                MR. VASKOV:  I'll second that.



            14                CHAIRMAN OTT:  Second from Mr. Lipparelli who



            15   wins the buzzer.  Any discussion of that language for



            16   modification?  Hearing no discussion, all in favor of that



            17   change say aye.



            18                All opposed?



            19                Okay.  That motion carries.  Chair will vote aye



            20   as well on that.



            21                (Motion carries.)



            22                CHAIRMAN OTT:  Now let's go back to subsection C



            23   of the same section.  We had some discussion about removing



            24   the at his or her discretion but also a discussion about
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             1   removing the section entirely.  I think removing it entirely



             2   is problematic from our office's perspective for the reasons I



             3   said previously.  But I didn't allow Mr. Vaskov to respond to



             4   that, I pushed us back to subsection B.  So happy to hear



             5   other concerns.



             6                MR. VASKOV:  Yeah, for the record, Nick Vaskov.



             7   I had not frankly considered your concern about vexatious



             8   complaints being lodged and then your office being



             9   overwhelmed.  So I'll yield on C.



            10                CHAIRMAN OTT:  How do we feel about the at his or



            11   her discretion language?  Do we think that that needs to be



            12   removed?  Because I agree that we could say may decline to



            13   investigate without the his or her discretion.



            14                MR. GOULD:  Same thing.  I think it's



            15   superfluous.



            16                CHAIRMAN OTT:  Okay.  So how about -- can we get



            17   a motion to approve that language with the modification of at



            18   his or her discretion with the removal of that language?



            19                MR. GOULD:  So moved.



            20                CHAIRMAN OTT:  Moved by Mr. Gould.



            21                Is there a second?



            22                MR. LIPPARELLI:  Second.



            23                MR. VASKOV:  Second.



            24                CHAIRMAN OTT:  Second by Mr. Lipparelli.
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             1                Any discussion on this?  Hearing no discussion



             2   all in favor say aye.



             3                Any opposed?



             4                Okay.  The chair is in aye as well.  That motion



             5   passes.



             6                Thank you for the thoughtful discussion regarding



             7   that as well.



             8                (Motion carries.)



             9                CHAIRMAN OTT:  I think we're making good time.



            10                MR. GUTHREAU:  I thought we got through that



            11   pretty quickly for what it was.



            12                CHAIRMAN OTT:  Yeah.  So that takes us to



            13   Section 10.2, which says --



            14                MR. GUTHREAU:  We just did.



            15                MR. GOULD:  Yeah.



            16                MR. GUTHREAU:  I think it's 7.



            17                CHAIRMAN OTT:  Okay.  Yep.  No, you're correct.



            18   Sorry.



            19                10.7.  10.7, which adds upon completion of



            20   investigation conducted pursuant to subsection 2 the attorney



            21   general shall inform the public body that is the subject of



            22   the investigation and issue as applicable a finding of no



            23   violation of this chapter occurred or a finding that a



            24   violation of this chapter occurred along with the findings of
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             1   fact and conclusions of law that supported the violation of



             2   this chapter.  And then the public body shall submit a



             3   response within 14 days.



             4                MR. LIPPARELLI:  Mr. Chairman?



             5                CHAIRMAN OTT:  Yes, sir.



             6                MR. LIPPARELLI:  On -- on the response from the



             7   public body I think 14 days is too little time.  We have some



             8   public bodies that only meet once a month, some even less



             9   frequently than that.



            10                And if the public body is going to have a



            11   meaningful opportunity to reflect on the attorney general's



            12   findings, schedule a meeting and have a discussion and



            13   formulate a response, it's going to take much longer than



            14   14 days.



            15                So I would plead for -- for 45 days for those --



            16   for some of those public bodies that don't have these



            17   regularly occurring meetings as a starting point for the



            18   discussion.



            19                There -- we couldn't -- we couldn't almost under



            20   any circumstance short of an emergency meeting get you a



            21   response in 14 days.



            22                MR. GUTHREAU:  Vincent Guthreau for the record.



            23                MR. VASKOV:  This is --



            24                MR. GUTHREAU:  Oh, sorry, go ahead.
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             1                MR. VASKOV:  Go ahead, Vincent.



             2                MR. GUTHREAU:  I guess the only other -- sort of



             3   building on those concerns, especially for some of our rural



             4   members who meet even less frequently, I would make an



             5   argument that it could also be at the next meeting.



             6                Because we have some boards that don't meet.  I



             7   think we have some GIDs in some of our smaller areas, they,



             8   you know, manage maybe a small road system, they meet like



             9   every six months.  So I'm just a little bit worried about them



            10   all of a sudden being in violation of something that just



            11   because they don't end up meeting.



            12                I don't know if that's too broad, but that is my



            13   suggestion is to move it to the next possible meeting.  Maybe



            14   with some language in there that says whichever comes sooner.



            15   I don't know if that's -- that might be too restrictive.  But



            16   anyways, that's -- that's my suggestion.



            17                CHAIRMAN OTT:  Let's go to the south.  I know



            18   Mr. Vaskov and Mr. Gould both want to talk, so you guys can



            19   decide.



            20                MR. VASKOV:  Nick Vaskov.  So I too am concerned



            21   about 14 days.  I'm especially concerned about it given that



            22   if you don't respond you're deemed to have agreed with the



            23   findings; right?  I don't like that notion at all, quite



            24   frankly.  We either respond or we don't, but if we don't
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             1   respond I don't know why we're suddenly deemed to sort of



             2   agree or be in violation.



             3                But, you know, certainly I think one of the



             4   language assumes that the public body is going to be the one



             5   responding.  And as Dean and I just talked about, I'm not sure



             6   that's true, the response may simply come from the attorney



             7   from the public body without the public body actually taking



             8   any action on that response.



             9                MR. GOULD:  That's pretty typical.  I mean, it's



            10   an attorney/client issue at that point.  I know that when Nick



            11   and I worked together we didn't have any, but if we did, we



            12   would have --



            13                MR. VASKOV:  Issued a response.



            14                MR. GOULD:  -- formulated our response.  We



            15   wouldn't have taken it to a meeting with an open agenda with



            16   an attorney/client issue.  We wouldn't have done that.



            17                So -- but I'm also concerned -- Greg, am I



            18   reading this correctly, that when you're investigating this



            19   you give us notice that there's a violation, and that's the



            20   first time we even know there's a violation?



            21                MR. VASKOV:  Yes.



            22                MR. GOULD:  So you've made that decision without



            23   even getting any input from the body?



            24                CHAIRMAN OTT:  Which section are you talking
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             1   about?



             2                MR. GOULD:  Well, if you start on 7.



             3                MR. VASKOV:  Yes.



             4                MR. GOULD:  I think the way I read 7 it implies



             5   that -- that you -- your office has decided that there was a



             6   violation, but I don't think the public body has yet even



             7   known that there's a violation and has had no opportunity to



             8   respond to you predetermination.  I find that troubling.



             9                MR. KARPEL:  Richard Karpel.  Doesn't the word



            10   investigation suggest that the Attorney General's Office is



            11   going to contact the public body to get information pursuant



            12   to the investigation?



            13                MR. GOULD:  Well, it might be true if they're



            14   doing the kind of investigation that you or I would do, but



            15   there's nothing statutorily that requires them to even give us



            16   notice.



            17                So I'm suggesting that the first step here needs



            18   to be a discussion about why would you not let us know



            19   immediately that a complaint's been filed and give us some



            20   reasonable time to respond as part of your investigation.



            21                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



            22   So let me put on the record the way that the process currently



            23   works, whether or not that's required by statute.



            24                We get a violation, we do an initial -- or a
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             1   complaint, we will do an initial review to see if it merits a



             2   response from the public body.



             3                Sometimes somebody complains about something that



             4   is not an open meeting law complaint at all, it's just a



             5   policy decision or it's something that is just not just



             6   violative of 241, even if all the facts as alleged were true.



             7                Those typically get responded to with a no



             8   violation letter without the public body being requested for



             9   for input.  Because there's just nothing they could say that



            10   would change the decision, there's just no violation there.



            11                If there is a possibility of a violation, then a



            12   letter and a request for a response goes out to the public



            13   body with the time frame to respond.  They provide a response,



            14   then our office determines if there's additional interviews,



            15   documents, other things that are needed.  There could be a



            16   back and forth with the public body or with other individuals.



            17   Before a determination is made and that determination could be



            18   a violation or it could be no violation.



            19                So that's the way the investigation piece



            20   currently exists.  I don't believe that is specifically



            21   required.  I don't think it says that we need to get a



            22   response from the public body.



            23                It does say that we need to do an investigation.



            24   And I think it would be hard to do an investigation without
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             1   allowing some sort of contact with the public body.



             2                MR. LIPPARELLI:  It would not only be hard,



             3   Mr. Chairman, Paul Lipparelli speaking, I think it's a



             4   violation of due process.



             5                MR. VASKOV:  Yeah.



             6                MR. LIPPARELLI:  So -- and that doesn't happen,



             7   that's never been the attorney general's practice.  The first



             8   thing that happens after they get a complaint is they notify



             9   the public body against whom the complaint has been made and



            10   say please send us all the available information pertaining to



            11   this meeting and any other material you want to submit for us



            12   to do a full investigation of the complaint.



            13                So, that -- that's -- that's never been how it's



            14   worked.  And I don't know if this language changes that.  I



            15   think -- I think the attorney general will still do business



            16   the way he or she always has on that regard.



            17                I'm just saying back to my suggestion or comment



            18   and Mr. Guthreau's, I don't necessarily agree that it's always



            19   going to be an attorney who -- who responds, we have public



            20   bodies who have disagreement among the members about whether



            21   to proceed in a certain fashion.



            22                And in light of the Hanson case and the



            23   requirements that now are on public bodies to give direction



            24   to the lawyers in public meetings about taking action in -- in
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             1   legal matters, I think we need to leave room for the



             2   possibility that the public body will be the one that has to



             3   make a decision on how to respond.  And 14 days is just not



             4   nearly enough.



             5                CHAIRMAN OTT:  Mr. Gould?



             6                MR. GOULD:  Mr. Ott, yeah, I have no problem with



             7   the setting of time, I wasn't saying that, and I don't think



             8   Nick was saying it because we were disagreeing with the



             9   extension, we were just pointing out that we hope that based



            10   on the conversation we were hearing the sense wasn't that



            11   every -- anytime there's a notification of a violation to the



            12   board or the public body that they have to now go to an open



            13   meeting.



            14                We would have to look at Hanson ourselves in



            15   light of -- particularly the language that was discussed at



            16   the last task force meeting, that would help to I think soften



            17   the effect of Hanson.



            18                But -- so I'm not at all arguing the 45, I -- I



            19   still would maintain though that -- and I appreciate that what



            20   you're saying and what Mr. Ott is saying that it is the



            21   practice of the attorney general to provide notice.



            22                I would submit that I think it should be required



            23   in the statute that if there is a violation alleged, other



            24   than the type that you commented on that isn't even a
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             1   violation and you dismiss it without even -- but if there's



             2   even the sense that it's going to move forward, the public



             3   body should immediately then have notice that that's occurring



             4   and not wait.  I hear what you're saying, but if you're doing



             5   it anyway you shouldn't have a problem codifying that



             6   practice.  It just --



             7                CHAIRMAN OTT:  Deputy Attorney General



             8   Greg Ott -- sorry, go ahead.



             9                MR. GOULD:  -- seems unfair.



            10                CHAIRMAN OTT:  So my concern with prescribing



            11   details of the investigation is that it's the first step down



            12   a slippery slope.  I'm worried that then somebody is going to



            13   say why are you just getting their word for it, you should



            14   also be required to interview witnesses, you should also be



            15   required to take additional steps.



            16                The statute right now gives us the discretion to



            17   investigate in a manner that allows us to get to the facts as



            18   necessary.



            19                I haven't heard -- I haven't heard any serious



            20   and legitimate complaints that we don't do that in a way that



            21   gets to a good result in the vast majority of cases.



            22                So, I would be probably opposed to anything that



            23   would specify how or what we need to do in that investigation.



            24   Because I think that we're doing a good job right now.  Maybe
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             1   I'm self-interested in saying that.



             2                But -- but I would -- I'd probably push back



             3   against a requirement that our investigation include specific



             4   steps, just because I'm concerned about where it would go.



             5   Having said that, I don't -- I understand completely the



             6   concern about the 14 days.  I think part of the reason the



             7   14 days is there is because it's a short time frame and it



             8   allows the response to come in before the attorney general's



             9   extension to file suit is necessary.



            10                I mean, the extension that was given in



            11   subsection 9 is 60 days if they need to void an action.  So if



            12   we go out to 45 days there's very little time to file an



            13   action, if that's -- if that's the case.  We could possibly



            14   toll these time frames in subsection 9 and that would maybe



            15   alleviate that concern, but then we pushed out the time to



            16   which a complaint would need to be filed a little bit further.



            17                I don't feel strongly about those numbers.  I



            18   just want to raise those concerns.



            19                MR. VASKOV:  Nick Vaskov.  I'm just wondering why



            20   Section 8 is necessary?  If we -- I mean, I guess you've done



            21   your investigation and made your findings of fact.  Is a



            22   response from the public body necessary?  And it seems to me



            23   it's only necessary to the extent that you the attorney



            24   general has authority to then issue fines or -- or other --
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             1   take other punitive action against the public body.



             2                If -- if there's no such authority, then I'm not



             3   sure a response is necessary, which I guess kind of leads me



             4   to some of the changes in the further sections where I do feel



             5   like the attorney general is -- is getting into the -- the



             6   business of sort of a quasi judicial role rather than an



             7   investigatory role and an enforcement role.



             8                And so as long as the attorney general is not



             9   getting into the judicial role and making legal determinations



            10   that have penalties associated with that, I guess I'm okay



            11   with them doing the investigation, making findings, as long as



            12   once they make those findings they then have to go prosecute



            13   those findings civilly on criminally.



            14                CHAIRMAN OTT:  Putting aside the fine piece for a



            15   second, although I know it's related.  I think the reason for



            16   the response is because the Attorney General's Office could



            17   have a finding of fact that says you guys have violated the



            18   open meeting law and the action that you took should be void.



            19                They issue that within 60 days.  They either have



            20   an option -- under the current law they need to institute that



            21   action to avoid -- to void that in court within 60 days.



            22                What this is trying to do is allow them to issue



            23   the findings of fact, allow us to issue the findings of fact.



            24   The public body then can say okay, we agree, we messed up,
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             1   we're going to change that, we don't need to go to court about



             2   this.  If they don't issue any response that says whether they



             3   agree or don't agree, the Attorney General's Office isn't



             4   going to know whether there is a need for a court action.



             5                So that response should alleviate the need to



             6   bring public bodies to court to void actions if they're in



             7   agreement with the findings that have been made.



             8                If they're not in agreement, then we still have



             9   the option to go to court and argue about it in front of a



            10   judge.  But it's supposed to alleviate the need to bring



            11   actions to court when necessary.  If that makes sense.



            12                MR. GOULD:  Well, maybe you want to switch this



            13   out based on what Nick said earlier.  And if -- if the public



            14   body doesn't respond then it should be deemed to be opposing



            15   it, not accepting it.



            16                MR. VASKOV:  Yeah, that would be better.



            17                MR. GOULD:  And then you can go file your action



            18   or do whatever you want to do.



            19                MR. LIPPARELLI:  I -- this is Paul Lipparelli.  I



            20   agree with that sentiment, it preserves the rights of the



            21   public body.  If they default and don't -- and don't respond



            22   they're deemed to deny the charge and then the attorney



            23   general can take whatever further action he or she desires to,



            24   but --
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             1                MR. GOULD:  Yeah.



             2                MR. LIPPARELLI:  -- to deem them to admit to the



             3   wrongdoing is -- is not typical in the law.



             4                MR. VASKOV:  Yep, I agree.



             5                MR. GOULD:  Other than in the context of a



             6   default judgment.  But that's -- that's in the context of a



             7   judicial proceeding as Nick said, this is not a judicial



             8   proceeding.



             9                MR. VASKOV:  Where you've been served --



            10                MR. GOULD:  Right.



            11                MR. VASKOV:  -- you have the opportunity to



            12   respond.



            13                MR. GOULD:  This is not.



            14                CHAIRMAN OTT:  I'm thinking -- Deputy Attorney



            15   General Greg Ott.  I'm thinking in my mind about how that



            16   plays out.  I imagine public bodies if no action will be a



            17   denial and the only effect of taking action would be to



            18   eliminate a court case, I would think the vast majority will



            19   fail to respond.



            20                MR. VASKOV:  Well, this is Nick Vaskov again.  I



            21   think it's in their best interest to respond; right?  I don't



            22   think you want to let an alleged public violation as a public



            23   body lay unresponsive.  On the other hand, if you don't



            24   respond it shouldn't be deemed that you've admitted either.
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             1                MR. GOULD:  Right.



             2                MR. LIPPARELLI:  Mr. Chairman, Paul Lipparelli.



             3   I -- I don't know of any of my clients who would take a notice



             4   of violation from the attorney general and do nothing with it.



             5   Maybe some would.



             6                MR. GOULD:  Absolutely.



             7                MR. LIPPARELLI:  But not my clients and not while



             8   I was being their lawyer.  So I -- I understand the concept of



             9   wanting to impose a requirement on the public body to give you



            10   something back either saying we agree, we disagree or we



            11   partially disagree.



            12                I don't have a problem putting an obligation on



            13   the public body to give some sort of response.  And if you



            14   want to deem the absence of a response to be a denial, that



            15   would be okay with me too.  That would eliminate some of the



            16   problems I have with -- with timing.



            17                So if as --as Mr. Guthreau said if there's a



            18   rural board somewhere that only meets a couple times a year



            19   and they don't respond, you can -- you can take that as a --



            20   as a denial and then move in whatever direction you need to.



            21                So, as a -- let me try a proposal here.  The



            22   language in paragraph 8, a public body shall submit a response



            23   to the attorney general not later than 30 days after the



            24   receipt of the finding of the public body violated this
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             1   chapter.



             2                If the public body does not submit a response to



             3   the attorney general within 30 days after the receipt of the



             4   finding it shall be deemed that the public body disagrees with



             5   the finding of the attorney general.



             6                CHAIRMAN OTT:  I have a motion --



             7                MR. VASKOV:  Can I propose a -- sorry.



             8                CHAIRMAN OTT:  Go ahead.



             9                MR. VASKOV:  Sorry.  Nick Vaskov for the record.



            10   Can you propose a friend amendment --



            11                MR. LIPPARELLI:  Yes, sir.



            12                MR. VASKOV:  -- to that?



            13                MR. LIPPARELLI:  Absolutely.



            14                MR. VASKOV:  I would add that a public body,



            15   comma, or where authorized counsel for the public body shall



            16   submit a response.  That at least leaves open the opportunity



            17   where if your counsel is authorized to respond on behalf of



            18   the public body that they can.



            19                MR. LIPPARELLI:  Mr. Chairman, Paul Lipparelli.



            20   I like that suggestion and I would incorporate it into my



            21   motion.



            22                CHAIRMAN OTT:  So or where authorized counsel



            23   for --



            24                MR. VASKOV:  Or where authorized counsel for the
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             1   public body, comma.



             2                CHAIRMAN OTT:  So or where authorized counsel for



             3   the public body, and that would come after a public body, so



             4   that would be after the third word of that subsection.



             5                Okay.  And that was -- that's your motion,



             6   Mr. Lipparelli?



             7                MR. LIPPARELLI:  Yes, sir.



             8                CHAIRMAN OTT:  Do we have a second?



             9                MR. VASKOV:  Second.



            10                CHAIRMAN OTT:  Any discussion?



            11                MR. KARPEL:  Richard Karpel.  I'm just curious if



            12   a counsel speaking for a public body responds to the Attorney



            13   General's Office on anything, I mean, isn't it the -- isn't



            14   that the same as the public body responding?  Or am I missing



            15   something here?



            16                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



            17   I think the concern is that when it says a public body shall



            18   respond it might be deemed that the public body is not able to



            19   delegate that authority to its counsel.  And so I think that's



            20   what Mr. Vaskov is trying to get at with his amendment.



            21                MR. GOULD:  So that in that event you have to



            22   always schedule a meeting just for that purpose in order to



            23   authorize the public body.



            24                CHAIRMAN OTT:  Any further discussion?
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             1                MR. GOULD:  Mr. Ott, this motion's only deal with



             2   8, the change in 8; right?



             3                CHAIRMAN OTT:  Correct.



             4                MR. GOULD:  So it's not talking about anything



             5   ahead of that, because I -- I'm still troubled by the fact



             6   that we don't get any notice, but that's not part of 8; right?



             7                CHAIRMAN OTT:  That's how I understood



             8   Mr. Lipparelli's motion.



             9                MR. GOULD:  Okay.



            10                MR. LIPPARELLI:  Mr. Chairman, it was my intent



            11   to modify paragraph 8 and I have no objection to going back



            12   and talking about the 7 stuff either.



            13                MR. GOULD:  Well, why don't we deal with 8, I'm



            14   happy, then we can talk about 7.



            15                CHAIRMAN OTT:  Okay.  So let's --



            16                MR. GOULD:  I didn't want to hold it up because



            17   of the chairman.



            18                CHAIRMAN OTT:  So seeing no further discussion,



            19   all those in favor of the motion made by Mr. Lipparelli say



            20   aye.



            21                Any opposed?



            22                So that is a motion passes unanimously.  The



            23   chair will be an aye as well.



            24                (Motion carries.)
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             1                CHAIRMAN OTT:  So those changes are adopted.



             2                Did somebody -- Mr. Gould, did you want to



             3   discuss 7 as well or did you want to move forward?



             4                MR. GOULD:  I would like to just respond on 7 if



             5   I may to something that you had said.



             6                CHAIRMAN OTT:  Sure.



             7                MR. GOULD:  I would -- I would submit that a



             8   requirement in the statute that you have to provide notice to



             9   the public body at the front end is not the same thing as



            10   starting to erode the investigative process.  This is not a



            11   process by which we're telling you how you do your



            12   investigation.



            13                As was pointing out earlier, I think this is a



            14   due process issue.  I think this is a constitutional issue.



            15   I'm troubled by the fact that hypothetically and statutorily



            16   the first time a public body could learn under the statutory



            17   scheme that there is an issue is when the -- is under the --



            18   they get the notice under 7.



            19                And I would submit again that there should be



            20   some language added into this process into maybe A or B that



            21   just requires your office to provide us with written notice



            22   when the notice of the violation comes in.



            23                I mean, I have had a situation where the way we



            24   found out about it was through the media.  And that's not a





                                CAPITOL REPORTERS (775) 882-5322



                                               59

�









             1   good way to find things out.



             2                CHAIRMAN OTT:  Was that a -- Deputy Attorney



             3   General Greg Ott.



             4                MR. GOULD:  The media --



             5                CHAIRMAN OTT:  Was that a violation?



             6                MR. GOULD:  Well, an alleged violation that ended



             7   up being not a violation.  But it's all over the newspaper,



             8   it's all over the TV.  Because as you and I know, the media



             9   doesn't always vet these things, they just say what's going to



            10   cause ratings to increase or -- or clicks.  And so there could



            11   be, you know, they give the -- the media notice of their



            12   letter to you, we have no idea.



            13                And then we're forced to have to reach out and



            14   say:  Is something going on?  Because we didn't know.  So I



            15   just think it's fairness, it's an issue of fairness and due



            16   process that we should know when you get something in about



            17   our public body.



            18                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



            19   So you want if I'm understanding correctly is a requirement on



            20   the Attorney General's Office to notify the public body upon



            21   receipt of any complaint?  Whether or not --



            22                MR. GOULD:  Yes.



            23                CHAIRMAN OTT:  -- it's meritorious or not?



            24                MR. GOULD:  Yes.  Because we will get calls, we
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             1   will get -- we can't control what goes on in the media because



             2   it's not coming from us, it's coming from usually the party



             3   that's filing the complaint.



             4                And in the situation where it's a complaint



             5   without any merit, like I said, it nonetheless goes out, the



             6   world knows about it and all of a sudden we're defending



             7   something in the media that we have no idea was even filed.



             8                MR. VASKOV:  Nick Vaskov for the record.  I would



             9   just add that I -- I sympathize with those comments.  I



            10   believe the ethics statute, the ethics commission has language



            11   in the statute that essentially says that they get to do a



            12   threshold investigation to determine whether a complaint is



            13   credible.



            14                Once they have made a determination the complaint



            15   is credible -- is credible, then they give notice to the



            16   person against whom the complaint is made.



            17                So for exactly the reasons you just articulated.



            18   And I know that that process is in the ethics statute.



            19                CHAIRMAN OTT:  But as I'm hearing Mr. Gould's



            20   concern, that language -- or that process is not -- would not



            21   satisfy his concern because he wants notice of even



            22   unmeritorious complaints; correct?



            23                MR. GOULD:  Correct.  Because if you even look at



            24   7 in your sub A, one of the things you could tell the public
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             1   body is that no violation occurred.  But that could



             2   hypothetically be the first time we even know that there's an



             3   alleged violation.



             4                I understand the comment that you're going to do



             5   a thorough investigation, you're going to contact us, but if



             6   you're going to do it anyway then what's the harm in codifying



             7   that and saying you know what, it's coming?  I mean, it's --



             8   it's a letter.



             9                MR. LIPPARELLI:  Mr. Chairman, Paul Lipparelli.



            10   In -- in NRS 241.039, which is the section on complaints, the



            11   first paragraph is a short sentence, a complaint that alleges



            12   a violation of this chapter may be filed with the office of



            13   the attorney general.



            14                What if after that sentence we added a clause



            15   notice of which must be provided to the public body by the



            16   attorney general, within whatever time period you want?  Or



            17   immediately or --



            18                MR. GOULD:  That would work.



            19                MR. VASKOV:  Yep.



            20                MR. GOULD:  That would work.  Within a reasonable



            21   time -- within -- I'm not trying to hamstring your office, I



            22   just would like to know.



            23                CHAIRMAN OTT:  So that would be a change to



            24   241.039(1)?
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             1                MR. LIPPARELLI:  Yes.



             2                CHAIRMAN OTT:  To add the language notice of



             3   which should be given to -- or shall be given to the public



             4   body within 14 days, is that --



             5                MR. LIPPARELLI:  Yeah, I -- that works.



             6                MR. GOULD:  I would make a motion to that effect.



             7                MR. VASKOV:  I'll -- I'll second that.



             8                CHAIRMAN OTT:  Motion and a second from Mr. Gould



             9   and Mr. Vaskov.



            10                Any discussion on that?



            11                I will -- I will say that I'm going to abstain



            12   just because I don't think it would be a burden to our



            13   investigative process, but I'd like to look into that before I



            14   support that because it is a change.



            15                So I'm not going to be in favor of that at this



            16   time, I won't oppose it, but I just want to put that on the



            17   record.



            18                Any other discussion?



            19                All those in favor of the motion say aye.



            20                Any opposed?  Okay.  That carries.



            21                (Motion carries.)



            22                CHAIRMAN OTT:  So that by my calculation gets us



            23   done with subsections 7 and 8 of Section 10, which moves us on



            24   to Section 11.  Before we take this we've been going for about
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             1   an hour and a half, should we take a five-minute break to give



             2   the court reporter's fingers a little bit of rest before we



             3   come back for this final push?



             4                MR. GOULD:  Sure thing.



             5                MR. LIPPARELLI:  Sure.



             6                CHAIRMAN OTT:  We'll come back by 10:30.



             7                (Recess.)



             8                CHAIRMAN OTT:  So it's 10:32 now, I'm going to



             9   call us back to the record for our final push.  I think we



            10   were -- our number was enlarged by one in the south.



            11                Could you just state your name so for the record?



            12   And your organization?



            13                Sorry.  We didn't get that, could you try again.



            14                MR. VOLZ:  Fred Volz, public.



            15                CHAIRMAN OTT:  Thank you, Mr. Volz.



            16                So, we left off with Section 11.  So before we



            17   get to the find section there is a change in Section 11 which



            18   changes the language from taking action violation of to



            19   violated.  This is really just trying to recognize that --



            20                MR. VOLZ:  I don't have a copy of it so I'll just



            21   listen.



            22                CHAIRMAN OTT:  So that section's really just



            23   trying to recognize that you can violate the open meeting law



            24   without taking a specific action.  And so that change is meant
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             1   to ensure that -- or violations that are not actions are still



             2   treated as violations.



             3                MR. LIPPARELLI:  Mr. Chairman?



             4                CHAIRMAN OTT:  Yes, sir.



             5                MR. LIPPARELLI:  On that subject I have a grave



             6   concern about this from a criminal law perspective.  There are



             7   misdemeanor penalties attached to these violations.



             8                And I'm concerned that the member of a public



             9   body who's just merely present in the room and takes no action



            10   in furtherance of a violation is guilty on some sort of strict



            11   liability standard.  I think there needs to be a mens rea



            12   component and there needs to be an action component.  You



            13   actually have to commit a violation of the open meeting law in



            14   order to be subjected to criminal penalty for this.



            15                And so this is what I'm imagining, a public body



            16   commits the most serious violation of the open meeting law



            17   which would be voting on an item that's not on the agenda.



            18                If -- if a person -- if a member of the body is



            19   merely present but doesn't do anything in furtherance of that



            20   violation they're -- they're automatically guilty with -- with



            21   this change.



            22                And so I -- I think that the language in there



            23   requiring action to be taken in violation is critically



            24   important to -- to making sure that before a member of a
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             1   public body can be found guilty of a misdemeanor violation



             2   that they -- they have to have done something.  And there are



             3   other kinds of violations of the open meeting law that may



             4   occur without the public -- without the member's knowledge,



             5   like failure to properly post or something like that.



             6                So, I'm concerned about this, I -- I'm not aware



             7   that anyone's ever been prosecuted criminally for a violation



             8   of the open meeting law, so it may be a rare thing.  But I



             9   don't -- I don't favor our law subjecting people to criminal



            10   penalty without them having done something.



            11                CHAIRMAN OTT:  Can I clarify?  I appreciate that



            12   concern.  Section 11 talks about posting any findings of fact



            13   finding that an action was taken in violation of the law on



            14   the website.



            15                Section 12 is where we get to the fines and the



            16   other matters that are of concern to you.  Do you have a



            17   concern with the language change in 11 or is it more directed



            18   at 12 or is it both?



            19                MR. LIPPARELLI:  Well, now that you mention it, I



            20   think it might be both.  But I'm more concerned about 12



            21   because it's the criminal penalty section.



            22                CHAIRMAN OTT:  Can we take 11 first?  And let me



            23   just raise one concern.  The reason why 11 I think is



            24   necessary as it is worded right now it says an action in --
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             1   taking action in violation of the open meeting law needs to be



             2   agendized and placed with supporting material.  Some public



             3   bodies have taken the position that if we didn't take an



             4   action and we violated the open meeting law in some other way,



             5   we don't need to agendize that because this only applies to



             6   actions taken in violation of the open meeting law.



             7                So what this Section 11 specifically is meant to



             8   get at is if we say that you violated the open meeting law,



             9   whether that was through action or exclusion of someone or



            10   failure to do something proper that was not an action, you



            11   need to agendize that and call attention to it and disclose to



            12   the public that that was the violation.



            13                So I understand your concern with regard to



            14   Section 12, but I think with Section 11 it's a little bit of a



            15   different concern that we're trying to address.



            16                Mr. Gould's about to correct me, though.



            17                MR. GOULD:  No, I just -- I just want to add



            18   something.  Because if you -- forget 12 for a minute, if you



            19   just look at 11, again, the way I'm reading this correct it's



            20   saying that if you tell us that we vio -- you make findings of



            21   fact and conclusions of law that we are not -- we must include



            22   an item that says we're going to correct it, what if we don't



            23   agree with you?



            24                There should be some caveat here that -- or
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             1   unless we have somehow provided you notification that we don't



             2   agree with your findings of facts and conclusions of law.



             3                So now if we don't -- you tell us you think we



             4   did something wrong and we don't do this, we now have a second



             5   violation that's independent because we didn't do this.



             6                CHAIRMAN OTT:  So that's -- that's the state of



             7   the law currently is that has to be agendized.



             8                MR. GOULD:  I get it.  But I don't like it.



             9   Because I think it puts an unfair burden on the public body to



            10   not even again have an ability to say, you know, or put



            11   something in there that says that the public body has the



            12   right to indicate in the agenda they don't agree.  But if



            13   you're telling us we must do this, we've had no opportunity to



            14   defend ourselves.



            15                CHAIRMAN OTT:  Well, so the language says it must



            16   acknowledge the findings of fact.  I don't think that means



            17   that it has to adopt it, it has to say that they agree with



            18   it, I think it can be agendized and you can state on the --



            19   publicly why you disagree with it.



            20                But I think it is very important that it be put



            21   at a meeting so the public knows that the Attorney General's



            22   Office has found that the public body's acted in violation of



            23   the open meeting law.  I think that's an important factor.



            24   So --





                                CAPITOL REPORTERS (775) 882-5322



                                               68

�









             1                MR. GOULD:  I guess I'm troubled by the word



             2   acknowledges.



             3                MR. LIPPARELLI:  Mr. Chairman --



             4                MR. GOULD:  Because you could argue that



             5   acknowledge is broader than just stating it.  So I -- I would



             6   understand and get the fact that your requirements to put it



             7   on an agenda to notify the public body and the public that



             8   you've alleged this.  I get that.  I'm troubled by the word



             9   acknowledges.



            10                MR. LIPPARELLI:  Mr. Chairman, Paul Lipparelli.



            11   When I do my own meeting law trainings for my public bodies I



            12   refer to this section as the pants down section, which is



            13   where when you get caught, the first thing you have to do is



            14   go in front of the public and say we got -- we got this --



            15   this finding from the attorney general.



            16                But I agree with the chairman that the -- that in



            17   practice what this means is you just have to acknowledge that



            18   the attorney general has made these findings and it doesn't



            19   compel you to agree with them, but it is the pants down rule



            20   that -- that I think is a deliberate public policy decision



            21   that -- that a -- that a public body has to basically confront



            22   the findings of the attorney general in a public meeting.



            23                But if you have a better word than acknowledge



            24   I'd be happy to know it.
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             1                MR. VASKOV:  Well, Nick Vaskov.  What you could



             2   do is add a sentence at the end of that section that says the



             3   acknowledgement submitted by the public body may disagree with



             4   the findings and facts and conclusions of law issued by the



             5   attorney general.



             6                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



             7   My concern here, and we're talking about a modification that



             8   isn't real.  The only reason we're talking about 11, the only



             9   reason I brought 11 up is because of this change from taking



            10   action in violation to violate, which I think is a reasonable



            11   change I didn't expect opposition to.



            12                What we're actually talking about is a change to



            13   what the existing law is to allow the public body more freedom



            14   to push back against the findings of the attorney general.



            15                I think they already have that in the existing



            16   law, but I am concerned that any language that says that oh,



            17   they can say they don't like it is going to minimize the



            18   impact of the importance of the investigation and the findings



            19   that the Attorney General's Office has done.



            20                So that is my concern.  I'm not necessarily all



            21   the way to opposed, but I am concerned about diluting the



            22   impact of those findings of fact.



            23                MR. GOULD:  I was good until you had that last



            24   statement.  Because diluting minds, somehow the public body is
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             1   doing something wrong by not agreeing with you.



             2                CHAIRMAN OTT:  No, I don't think that the



             3   argument --



             4                MR. GOULD:  Remember, we haven't had any



             5   opportunity at this point to disagree with you.  You're just



             6   saying to us we want you to go out there and pull your pants



             7   down to coin a phrase.



             8                CHAIRMAN OTT:  Well, this is -- this is post



             9   investigation.



            10                MR. GOULD:  Yeah, I get that.  But that doesn't



            11   mean we have to summarily agree with you.  You're not the



            12   judge, you're the investigatory body.



            13                So, you know, acknowledge -- acknowledges that --



            14   that the attorney general has provided the body with findings



            15   of fact and conclusion of law, that's what you're asking us to



            16   do.  That they exist.



            17                But somehow whether you use Nick's proposed



            18   language or something that at least clarifies that it's --



            19   it's an acknowledgement, but it's not in any way an admission,



            20   so that we -- you know, and I don't want to have to argue that



            21   later if we do agendize it the way that says, you know, we are



            22   acknowledging it, but we don't agree.  And somehow your office



            23   says no, no, no, that isn't what you're allowed to do.



            24                It's putting us I think in an unfair burden
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             1   though.  I -- the fact that it wasn't raised -- remember, we



             2   didn't write the PDR, you did, your office did.



             3                CHAIRMAN OTT:  Correct.



             4                MR. GOULD:  And it was submitted without us



             5   having any input at this point, which is the reason for these



             6   meetings.



             7                So, you know, I'm troubled by it, I'm going to



             8   tell you I'm troubled by it.  And the group can do what it



             9   wants with it.



            10                CHAIRMAN OTT:  I appreciate that, I just wanted



            11   to clarify that this was not necessarily the change, we're



            12   talking about a different change.



            13                And I --



            14                MR. GOULD:  Yes, I guess.



            15                CHAIRMAN OTT:  -- I will push back --



            16                MR. GOULD:  I will acknowledge that that's a



            17   different change.



            18                CHAIRMAN OTT:  And I will push back a little bit



            19   on the -- what I hear, which is that you're sort of assuming



            20   that their office is somehow an adversarial body.  We're a



            21   neutral investigator.  We didn't bring the complaint, we're



            22   investigating the complaint, so.



            23                MR. GOULD:  Well, and I don't mean to imply that



            24   you're adversarial, but at the point that you've come to the
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             1   body and said we have completed our investigation, we've



             2   determined there's a violation, this is something you must now



             3   do, I think it's a fair statement to say that it would become



             4   a bit adversarial.



             5                The body might look at it and say we absolutely



             6   agree, there was a mistake made and we have no problem doing



             7   this.



             8                But we may also say we don't agree and we're



             9   going to take whatever rights we have to pursue that.  And so



            10   I just want to be careful that we're not being cast in sort of



            11   a guilty until proven innocent corner.  That's all.



            12                CHAIRMAN OTT:  And I agree with that and



            13   before -- before I push back, we were joined by someone, could



            14   you state your name and organization for the record?



            15                MR. MOORE:  Yeah, this is -- I'm Andy Moore from



            16   City of North Las Vegas.  I was down the hall testifying on an



            17   assembly bill.  So I'm sorry I'm late.



            18                CHAIRMAN OTT:  No, that's fine.  Welcome.  I



            19   think that we want to look at Section 11 in conjunction with



            20   the section immediately preceding it, which specifically gives



            21   the public body the right to respond and obligates the public



            22   body to formulate a response and say whether they agree with



            23   the decision or not.



            24                So, I think 241 as a whole clearly states the
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             1   public body doesn't to agree.  We're actually compliant or



             2   trying to obligate the public body to say whether you agree or



             3   not.  I don't think 11 is then telling us that you have to



             4   agree because you clearly have the obligation to state whether



             5   you agree or disagree previously.



             6                MR. GOULD:  I understand, Greg.  Again, my big



             7   problem is the word acknowledges.



             8                MR. LIPPARELLI:  Mr. Chairman?



             9                CHAIRMAN OTT:  Yes.



            10                MR. LIPPARELLI:  Mr. Gould, what about recognizes



            11   or receives instead of acknowledges?



            12                MR. GOULD:  Acknowledges the existence of -- or,



            13   you know, just that they're there, I don't have a problem with



            14   that.



            15                CHAIRMAN OTT:  So, I'm happy with acknowledges



            16   because I feel like when I come home and my dog comes up and



            17   licks my face he's acknowledging me, not necessarily telling



            18   me he likes me.



            19                So I feel like this gets at the what we need.



            20   But if there's a motion out there that Mr. Gould or somebody



            21   else would like to make, happy to do so.  I think we've



            22   discussed pretty much to the point where Mr. Gould and I are



            23   probably going to agree to disagree.



            24                MR. GOULD:  Probably won't be the last time.
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             1                I would make a motion to include the words



             2   existence of after the and before findings.  I think that's



             3   benign enough that it doesn't -- should not give you any



             4   heartburn.



             5                MR. VASKOV:  Correct.



             6                CHAIRMAN OTT:  Acknowledges the existence of



             7   between the and findings is the motion from Mr. Gould.



             8                Do we have a second?



             9                MR. VASKOV:  Second.



            10                CHAIRMAN OTT:  Second.  Any further discussion on



            11   this?



            12                Hearing no discussion, all those in favor say



            13   aye.



            14                All those opposed say nay.  The chair will be a



            15   nay, but I'll be out voted.  So that's fine.



            16                (Motion carries.)



            17                CHAIRMAN OTT:  Do we need to make any other



            18   changes to 11 before we move on to 12 or are we good with



            19   that?



            20                Okay.  Hearing no further changes to 11, before



            21   we move on to 12, which is the section about fines.



            22   Mr. Lipparelli, do you want to kick this off since you had



            23   kind of broached this previously with your comments?



            24                MR. LIPPARELLI:  Yes, Mr. Chairman.  In
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             1   Section 12 the language that's stricken is action is taken in



             2   violation of.  And again, my concern there is the criminal



             3   penalty that potentially attaches and the need that we have in



             4   the law for people to have an intent and to commit a crime and



             5   to take action in furtherance of the commission of the crime.



             6                I think taking this language out the way it's



             7   proposed turns it into sort of a strict liability, kind of a



             8   violation, just it's a status offense if you're present when



             9   it happens you're guilty.



            10                And I think before -- I think that the members of



            11   public bodies, lots of whom are volunteers, lots of whom who



            12   don't get paid and give generously of their time deserve to



            13   know that they're not going to be faced with criminal



            14   penalties unless they actually do something that constitutes a



            15   violation.



            16                So maybe the hang up is over the word action.



            17   Because in the open meeting law when we say action we think



            18   about voting.  But I think that the conduct, maybe the word



            19   should be conduct or conduct in furtherance of or something



            20   needs to be there to protect people against things that they



            21   didn't even do.



            22                So my hypothetical, it's a five-person public



            23   body and a motion gets made to approve something that's not on



            24   the agenda.  During the discussion one of the members says I'm
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             1   not going to vote on this, this isn't on the agenda.  I'm --



             2   I'm -- I'm not going to participate in this vote.



             3                Fine.  Don't.  They vote, the three members vote



             4   in favor of it.  The person who refused to act is still part



             5   of the public body that committed a violation, even though she



             6   said I'm not going to do this.



             7                So I think there needs to be a component of not



             8   only knowledge but -- but action.  Conduct.



             9                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



            10   Let me move on to Section 4 -- subsection 4 of subsection 12.



            11   Because I think this gets at your point.



            12                In that section on the third line there it's the



            13   action is taken in violation of has been removed.  So how it



            14   reads now is except as otherwise provided in subsection 6 in



            15   addition to any criminal penalty imposed pursuant to this



            16   section each member of a public body who attends a meeting of



            17   that public body where any violation of this chapter occurs.



            18                And then it says and who participate in such



            19   action at the meeting violation -- with knowledge of a



            20   violation is subject to an administrative fine.



            21                So that I think gets to your point because what



            22   you're saying is the person needs to know and participate in



            23   some sort of action in order to expose themselves to these



            24   penalties.
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             1                What we have done in this proposed revision is to



             2   take out action taken in violation of, replace it with



             3   violation, but then leave in participates in such action.



             4                So I think there's actually a -- a disconnect in



             5   the language of that subsection.  So that's why I wanted to



             6   bring it to your attention.  Because I think the -- who



             7   participate in such action is the clause that protects members



             8   from penalties for nonparticipation, but the change to the



             9   language from action to violation might cut against that.



            10                It's a longwinded way of saying I agree with your



            11   concern and I think that this is a part of any solution.



            12                MR. LIPPARELLI:  Mr. Chairman, thanks for



            13   pointing that out.  Paragraph 4 is -- is in addition to the



            14   criminal penalty there may be a fine.  Paragraph 1 is the one



            15   that says the criminal part.



            16                So I still think we need to work on -- on that



            17   language in -- in number 1.



            18                So maybe it is member of a public body who



            19   attends a meeting of that public body where any violation of



            20   the chapter occurs and who participates in such violation,



            21   borrowing language from paragraph 4, that would -- that would



            22   make me feel better, something along those lines.



            23                CHAIRMAN OTT:  So maybe has knowledge and



            24   participates, is that --
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             1                MR. LIPPARELLI:  Yes.



             2                CHAIRMAN OTT:  -- what the --



             3                MR. LIPPARELLI:  Yes.



             4                CHAIRMAN OTT:  Okay.



             5                MR. LIPPARELLI:  That covers it, that's both



             6   elements, the mens rea and the action.



             7                CHAIRMAN OTT:  Did anyone else have comments on



             8   that?



             9                MR. VASKOV:  Yeah, for the record, Nick Vaskov.



            10   I guess I have a little bit more fundamental concerns about



            11   Section 12 as a whole.  I am concerned that -- I think the



            12   current state of the open meeting law is that the attorney



            13   general has the ability to assess I think what's called civil



            14   penalties up to $500, I think.



            15                But the only way to collect those is then to



            16   bring a civil action to collect them.  So in essence, the



            17   attorney general if they do assess a civil penalty, they --



            18   they have the option of collecting that civilly or they also



            19   of course have the option of bringing a criminal charge;



            20   right?



            21                My problem here is that we're -- we're giving



            22   more authority to the attorney general to assess



            23   administrative penalties without and then not have the burden



            24   of collecting on those.
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             1                And particularly Section 5 essentially flips the



             2   burden of proof and says if -- it's the member of the public



             3   body that's got to contest the fine, not the attorney general



             4   that's got to seek to enforce the fines.  So that troubles me.



             5                And then Section 6 also troubles me I think



             6   because I'm not sure this is great public policy to



             7   essentially say the -- no criminal penalties or fine will be



             8   assessed if the attorney for the body acknowledges in writing



             9   the violation; right?  It seems you're building a perverse



            10   incentive for the attorneys to -- to -- well, you're putting a



            11   lot of pressure on the public attorneys it seems to me with



            12   that section.



            13                MR. GOULD:  And, Greg, if I may add to that,



            14   there is a similar-type provision in the ethics of government



            15   law that -- that's sort of like a safe harbor.



            16                MR. VASKOV:  Yeah.



            17                MR. GOULD:  That's what they refer to it.  And I



            18   get it and I don't have a problem with it, but I can tell you



            19   that as an attorney for a public body it does open the door



            20   for public officials to try to get those opinions in order to



            21   protect themselves.



            22                But I'm a big boy and I can live up to that and I



            23   can say no, I'm not prepared to give you that opinion because



            24   I don't agree with that it would not be a violation.
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             1                But in this context, I -- I agree with Nick.  I



             2   think that it's flipping the burden of proof and, you know,



             3   the burden of having to come forward.  So now the member of



             4   the public body is again is almost like guilty unless he



             5   proves himself innocent in a way.



             6                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



             7   I -- I understand those concerns, I think there are a number



             8   of different sections in 4.  We've got criminal provision in



             9   subsection 1 which Mr. Lipparelli identified and proposed a



            10   change to.  We've got the fines that are in subsection 4.  And



            11   then we've got the attorney provisions that are at the end



            12   there.



            13                I think it might be best to try to take them one



            14   at a time as opposed to dealing with subsection 12 as a whole.



            15   Because there's a lot -- there's a lot in here.  But if -- if



            16   people think we need to not do that I'm happy to hear that.



            17                MR. GOULD:  That's fine.  I think that's --



            18                CHAIRMAN OTT:  Okay.  So let's stick to the



            19   criminal provision that Mr. Lipparelli identified I think a



            20   valid concern with and proposed a solution to.



            21                Does anybody else have any comments about



            22   subsection 1 and the proposed revision?



            23                MR. LIPPARELLI:  So, Mr. Chairman, let me try a



            24   motion, see if I've captured the -- the -- the cure here.  In
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             1   -- in the one, two, three, fourth line there's language, new



             2   language proposed occurs and has and an existing term



             3   knowledge of my proposal, my motion would be to add the words



             4   and participates in after of so that it reads occurs and has



             5   knowledge of and participates in the violation.



             6                CHAIRMAN OTT:  Thank you for that.  Do we have a



             7   second for that motion?



             8                MR. VASKOV:  I'll second that.



             9                CHAIRMAN OTT:  Second from Mr. Vaskov.



            10                Any discussion on that?  All those in favor say



            11   aye.



            12                Any opposed?



            13                The chair will be an aye as well.  I think it's a



            14   good change.  Thank you, Mr. Lipparelli, for that.



            15                The record reflect that Mr. Ritchie has also



            16   joined us.  And we are on page 17.  Mr. Vaskov and Mr. Gould



            17   were giving a full throated endorsement of the fines, which we



            18   fully agree with.  And thank them for that.



            19                So we just -- we just had a change to the



            20   criminal subsection Mr. Lipparelli mentioned.



            21                (Motion carries.)



            22                CHAIRMAN OTT:  I think now we could move on to



            23   the fines in subsection 4.  So I heard the concerns.  Do we



            24   need to go back to concerns or can we start thinking about
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             1   solutions if there are any?



             2                MR. GOULD:  I have nothing more to add, Nick, do



             3   you?



             4                MR. VASKOV:  No, I think I've said it.



             5                MR. GOULD:  Can I ask you a question, Greg?



             6                CHAIRMAN OTT:  Absolutely.



             7                MR. GOULD:  Is this -- is this expanded authority



             8   to issue administrative fines, is this a tool that the



             9   Attorney General's Office believes is -- is -- is really



            10   necessary to further incentivize compliance by -- specifically



            11   by members of public bodies?



            12                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



            13   I will say that there are certain public bodies that tend to



            14   get repeated complaints against them.  That could come from a



            15   variety of reasons.  It could be specially hostile members of



            16   the public, could be members of the public body who appear not



            17   to give our decisions the seriousness that some other members



            18   get.



            19                So, I think this is an opportunity -- or an



            20   effort to bring some increased liability to those members who



            21   do not get the message the first time.  Because the -- there



            22   is no change to the first offense, that is still a $500 fine.



            23   It just escalates --



            24                MR. VASKOV:  Right.
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             1                CHAIRMAN OTT:  -- for -- for repeat offenders.



             2   So I actually don't have a lot of heartburn about the



             3   escalation of fines.  And I actually didn't hear that from --



             4   from the south as well.



             5                It was more about the action taken -- whether



             6   there needs to be an action taken.  And then the other



             7   subsections as well.



             8                So maybe we should focus on the language of



             9   subsection 4 similar to the correction that we just made in



            10   subsection 1, maybe that will alleviate some of the concerns.



            11                MR. VASKOV:  Mr. Chair, Nick Vaskov again.  I



            12   think I can actually live with the escalating fines, that



            13   doesn't bother me so much.  It is Section 5 and 6 that cause



            14   me a lot of heartburn.



            15                MR. GOULD:  I agree with that, Mr. Ott.  We



            16   actually discussed the escalation of fines back in July.  And



            17   I think there was a consensus that -- that we understood why



            18   that was needed or requested by your office.



            19                So, that to me is not where I get the heartburn.



            20   It's -- it's in -- it's in the process of getting that money



            21   that I think that I am concerned.



            22                CHAIRMAN OTT:  So do we need any change to



            23   subsection 4 or should we move on to 5 and 6?



            24                MR. LIPPARELLI:  Move on.
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             1                CHAIRMAN OTT:  Okay.  Moving on to subsection



             2   5 --



             3                MR. MOORE:  I think -- this is Andy Moore from



             4   City of North Las Vegas.  I think what -- does this language



             5   make sense?  Because it looks as if there's some language



             6   that's added that I think makes it so you can't really



             7   understand what it's trying to say --



             8                CHAIRMAN OTT:  Can you slow down?  Our court



             9   reporter's --



            10                MR. MOORE:  I think the language as it reads I



            11   don't think -- it sounds confusing to me, I don't really -- I



            12   can't make sense of it when it says and who participates in



            13   such action the meeting with knowledge of the violation.  I



            14   don't know if that's just existing language in the statute, it



            15   wasn't added.



            16                CHAIRMAN OTT:  Deputy Attorney General Greg Ott.



            17   So that section previously had said action taken in violation



            18   of any provision.  We changed it to be a violation, but I



            19   think the problem is we left the language of who participates



            20   in such action.



            21                And so the first instance of action is struck,



            22   but the second instance of action remains.  And that may be



            23   where the source of confusion is.  Perhaps if the change --



            24   well, let's see.
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             1                MR. VASKOV:  Nick Vaskov.  I think the



             2   confusion --



             3                MR. MOORE:  Is the language after.



             4                MR. VASKOV:  I think the two words the meeting.



             5   So who participates in such action with knowledge --



             6                MR. MOORE:  I think it just needs to delete the



             7   meeting.



             8                CHAIRMAN OTT:  Okay.  So should we -- should we



             9   change such action since we've removed action?  Should we



            10   change it to such violation as well right before the meeting?



            11                MR. VASKOV:  Probably.



            12                MR. GOULD:  Sure.



            13                MR. MOORE:  Yeah.



            14                CHAIRMAN OTT:  Okay.  So do we have a motion to



            15   delete action and the meeting and replace it with violation?



            16                MR. LIPPARELLI:  So moved, Mr. Chairman.



            17                CHAIRMAN OTT:  Motion from Mr. Lipparelli.



            18                Second?  Does anyone --



            19                MR. MOORE:  I second it.



            20                CHAIRMAN OTT:  Second from Mr. Moore.



            21                All -- any discussion?



            22                MR. RITCHIE:  Can we read it as -- as proposed



            23   then?



            24                CHAIRMAN OTT:  Yeah, absolutely.  So the motion
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             1   as I understand it, subsection 4 of Section 12 says except as



             2   otherwise provided in subsection 6, in addition to any



             3   criminal penalty imposed pursuant to this section, each member



             4   of a public body who attends a meeting of that public body



             5   where any violation of this chapter occurs and who



             6   participates in such violation with knowledge of the violation



             7   is subject to an administrative fine in an amount not to



             8   exceed.



             9                Any further discussion on the motion?



            10                All those in favor aye?



            11                Any opposed?



            12                Okay.  That change is adopted.  The chair is an



            13   aye as well.



            14                (Motion carries.)



            15                CHAIRMAN OTT:  Moving on to subsection 5.  Who



            16   wants to lay out the concern?



            17                MR. VASKOV:  For the record, Nick Vaskov.  Again,



            18   for me this -- this just flips the -- the burden of proof;



            19   right?  Under the current law I believe if you're assessed a



            20   fine the attorney general then has the burden to then collect



            21   on that fine through a civil action.



            22                Here, the law -- the burden is shifted to the



            23   member of the public body to then contest the fine if they



            24   disagree with it.  That seems to violate some fundamental
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             1   notions of fairness to me.



             2                MR. LIPPARELLI:  Mr. Chairman, Paul Lipparelli.



             3   What if we just struck paragraph 5 and left it up to the



             4   attorney general to pursue collection of the administrative



             5   fines in the way that people usually do.



             6                Through a demand for payment, through a civil



             7   action, through collections action, through notice to credit



             8   reporting agencies, whatever the usual collection tools are.



             9                MR. VASKOV:  Nick Vaskov.  I'm fine with that.



            10   That's -- I would prefer the language of that section.  And I



            11   think it starts up on A, where it says the attorney general



            12   may recover the administrative -- any administrative fines in



            13   a civil action brought in any court of competent jurisdiction.



            14                Such action must be commenced within -- I guess



            15   we're changing that to six months after the administrative



            16   fines are assessed.



            17                MR. GOULD:  I'm fine with that.



            18                MR. VOLTZ:  It doesn't work.  I think it's



            19   terrible about the fines.



            20                MR. VASKOV:  I don't know if you guys heard that



            21   comment or not.



            22                CHAIRMAN OTT:  Mr. Voltz, did you have something



            23   you wanted to add?



            24                MR. VOLTZ:  Well, I would just add that the state
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             1   is owed about $700 million of accounts receivable.  And the



             2   whole administrative fine process is so broken that it's nice



             3   to have this in the law, but the reality is is it's probably



             4   never going to be collected on.



             5                CHAIRMAN OTT:  Okay.  So that $700 million is



             6   mostly not open meeting law violations, just for the record.



             7                MR. VOLTZ:  No.



             8                CHAIRMAN OTT:  That's all violations.



             9                MR. VOLTZ:  But it does go through the same



            10   collection process, which is not working presently.



            11                MR. VASKOV:  Nick Vaskov for the record.  I would



            12   just note this is like a -- this is like a small claims action



            13   at this point.



            14                MR. VOLTZ:  That's right.  And nobody will pursue



            15   it.



            16                MR. VASKOV:  Well, the attorney general should if



            17   it's important to them.



            18                MR. GOULD:  But I would argue that even if you



            19   flip it the way that you're proposing, and the -- it creates



            20   that monetary civil liability on the board members, someone



            21   still has to collect them.



            22                MR. VASKOV:  That's correct.



            23                MR. GOULD:  All this does is establish liability.



            24   This isn't going to the collection problem.
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             1                MR. VOLTZ:  But there's no point in having a fine



             2   process and a levying process if you're not going to actually



             3   collect it.



             4                MR. GOULD:  Right.  But I would just submit that



             5   that's a separate issue from how the liability is initially



             6   assessed.



             7                MR. VOLTZ:  Right.



             8                MR. GOULD:  What we're talking about is do you



             9   put burden of liability on the board member, the individual



            10   board member and say you aren't going to be liable unless you



            11   start an action to say I'm not, or does the AG's office have



            12   the burden of saying we're going to determine liability?



            13                Once the liability's determined, whichever way



            14   you come out of the first question, you then have the question



            15   you're raising, which is how do they get the money.



            16                But that's not -- I don't -- I view that as a



            17   separate issue from what we're talking about.



            18                MR. VOLTZ:  Well, that is.  But again, there's no



            19   point in setting an administrative fine process if it's not



            20   going to be followed through on.



            21                CHAIRMAN OTT:  So -- so --



            22                MR. VOLTZ:  It's pointless because it has no



            23   effect.



            24                CHAIRMAN OTT:  So there is a history of the
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             1   Attorney General's Office collecting fines for open meeting



             2   law violations.  I understand Mr. Voltz may have some concerns



             3   about the state in general and its collections efforts, we're



             4   not going to solve those here at open meeting law task force.



             5                But I agree with Mr. Gould that what we're



             6   talking about is the method for collecting those fines.  And



             7   as it is right now, it requires the attorney general to go and



             8   prosecute the violation or get a voluntary submission.



             9                This would flip the -- the burden and basically



            10   adopt sort of a petition for judicial review model where the



            11   fine gets assessed and then the individual is responsible for



            12   contesting it through a court if they so choose.  I'm hearing



            13   some opposition from that in the south.



            14                Mr. Lipparelli had a solution proposed I believe



            15   that seemed to have some attraction.



            16                Just meant to refocus our discussion back to the



            17   question at hand, which is should the Attorney General's



            18   Office be forced to try to institute the collection or should



            19   we adopt more of a petition for judicial review model?



            20                MR. LIPPARELLI:  Well, if you really want to



            21   collect the fine what you could do is put language in here



            22   that -- that no public officer may be reappointed or reelected



            23   with an outstanding fine.



            24                MR. VASKOV:  Great.  No problem.
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             1                MR. GOULD:  I'm not sure that's constitutional,



             2   but it sounds good.  I'm not sure you can do that in an open



             3   meeting law provision.



             4                MR. LIPPARELLI:  It's an eligibility --



             5                MR. GOULD:  I'll leave that to Greg.  He knows



             6   more than me.



             7                MR. LIPPARELLI:  You're ineligible for office if



             8   you have an outstanding fine.



             9                MR. GOULD:  Right.  But don't you think that



            10   hypothetically goes beyond the scope of the open meeting law?



            11                MR. GUTHREAU:  You'd have open elections law.



            12                MR. LIPPARELLI:  You're right.  Okay.  Never



            13   mind.



            14                MR. VASKOV:  Can I ask a question, Mr. Chairman?



            15   It was a great thought.



            16                CHAIRMAN OTT:  Yeah, question, go ahead.



            17                MR. VASKOV:  Do you know offhand how the total



            18   amount of fines issued -- or civil -- whatever we call them



            19   currently, civil penalties, issued by the attorney general in



            20   the last few years?



            21                CHAIRMAN OTT:  I do not.  I know it's not



            22   exorbitantly high, it's not often used.



            23                MR. VASKOV:  Which is why I guess in my mind I'm



            24   happy -- I'm fine with the accelerated fines based on
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             1   additional offenses.  And if this becomes a real problem for



             2   the Attorney General's Office, then I think that they need to



             3   dedicate whatever resources to collect those fines they think



             4   are necessary.



             5                CHAIRMAN OTT:  I understand.  Mr. Lipparelli, you



             6   had a motion that I think had some support, or at least a



             7   concept of a motion.



             8                MR. LIPPARELLI:  Mr. Chairman, my motion was to



             9   strike all the -- all the provisions of new paragraph 5 or new



            10   subsection 5.



            11                MR. RITCHIE:  I'll second.



            12                CHAIRMAN OTT:  Motion from Mr. Lipparelli.



            13                Second from Mr. Ritchie.



            14                And would that in effect bring back the sections



            15   that have been removed from subsection 5 as well?



            16                MR. LIPPARELLI:  Yeah, I guess it would if you



            17   think --



            18                MR. VASKOV:  It would have to.



            19                MR. GOULD:  Yes.



            20                MR. LIPPARELLI:  I don't know, does the attorney



            21   general need authority to file a civil action or could he just



            22   do it?  I don't know, it --



            23                MR. GOULD:  I think part of the existing language



            24   was that it had a -- didn't it have a -- like a statute of
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             1   repose type of -- I don't know what's in the existing one, but



             2   to me you don't want to wipe out the time limit in which that



             3   can be done.



             4                CHAIRMAN OTT:  Yeah, I think we were allowed to



             5   do it within a year.



             6                MR. GOULD:  Right.  So --



             7                MR. VASKOV:  Yeah, just for the record,



             8   Nick Vaskov.  I think the only -- I think if you just go back



             9   to the original language in 5 the only thing you would need to



            10   add is at the beginning, the attorney general may recover the



            11   administrative fines.



            12                CHAIRMAN OTT:  Yeah, and that language is in the



            13   preceding paragraph.



            14                MR. VASKOV:  In 4.



            15                CHAIRMAN OTT:  Right.  Okay.  Is that the motion



            16   as we've understood it?



            17                MR. LIPPARELLI:  Mr. Chairman, let me restate it



            18   so it's more clear.



            19                I -- I move to strike the proposed new language



            20   in subsection 5 consisting of the following, a member of a



            21   public body assessed an administrative fine pursuant to the



            22   section may contest the fine and retain the existing language



            23   authorizing the attorney general to bring a civil action



            24   within -- you want the six months?
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             1                CHAIRMAN OTT:  We have one year right now.  I



             2   prefer one year.



             3                MR. LIPPARELLI:  Within one year.



             4                MR. GOULD:  I'm fine with that.



             5                CHAIRMAN OTT:  Okay.  And that would be one year



             6   within the date the action is taken in violation?



             7                MR. LIPPARELLI:  Yes.



             8                CHAIRMAN OTT:  Okay.  So basically removing those



             9   new changes.  And that was seconded by Mr. Ritchie.



            10                Any discussion on that?



            11                Hearing no discussion, all those in favor say



            12   aye.



            13                All opposed?



            14                The chair will be a nay on this, but it'll be out



            15   voted.  So thank you for the conversation on that.



            16                (Motion carries.)



            17                CHAIRMAN OTT:  Moving to subsection 6, Mr. Gould



            18   is about to endorse this.



            19                MR. GOULD:  I'm going to raise something that is



            20   a real concern of mine, and that is under sub B.  I understand



            21   we had this discussion last July, the idea here was to put the



            22   attorney on the hot seat to have to put his or her position in



            23   writing.



            24                I just want to make sure that we're not violating
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             1   attorney/client privilege by putting -- requiring an attorney



             2   to put it in writing what he or she provided the legal advice



             3   to.  And we had a whole discussion in July, I don't know how



             4   that translates here about is there still a provision in this



             5   revision, this revised bill that you'd have to notify the



             6   state bar if you've determined that there was wrong advice



             7   given?  Remember that was in here originally.  Was that



             8   stricken?



             9                CHAIRMAN OTT:  I don't believe --



            10                MR. GOULD:  Or is that somewhere else?



            11                MR. VASKOV:  It was in this.



            12                MR. GOULD:  Pardon?



            13                MR. VASKOV:  It was in the pre-bill rescission.



            14                MR. GOULD:  Right.  But it's not in this.



            15                CHAIRMAN OTT:  I don't believe that made it in.



            16                MR. VASKOV:  Okay.  Go ahead.



            17                MR. GOULD:  I just ant to -- I just think we need



            18   to think about it.  I'm not sure what the answer is that we're



            19   not putting in a position where he she has to violate



            20   privilege in order to satisfy this.



            21                CHAIRMAN OTT:  So Deputy Attorney General



            22   Greg Ott --



            23                MR. GOULD:  If they gave it in an opening



            24   meeting.  If they gave -- like if I give advice in an open
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             1   meeting, that's on the record, I don't have a problem with



             2   that.  But I'm not sure I want anything I may have discussed



             3   outside of that in an attorney/client context.



             4                CHAIRMAN OTT:  So --



             5                MR. GOULD:  Now I'm in a position where if I



             6   don't opine to that I've somehow thrown my member under the



             7   bus.



             8                CHAIRMAN OTT:  I think that's a valid concern.



             9   This section was attempting to give some safe harbor to



            10   members who act based on the advice of legal counsel.



            11                The concern is then these provisions also put



            12   pressure on legal counsel to provide a shield to the member



            13   for advice that was -- may not have been given in a public --



            14   public body -- or in a public meeting.



            15                So, I guess the question is one, do we want to



            16   give that protection to the member of the public body



            17   explicitly or is it already implied through the other



            18   provisions of case law and provision of the open meeting law?



            19                And if we do want to give that protection



            20   explicitly, is the language of A and B the right way to do it



            21   or is it problematic?



            22                So I guess the first question is whether we need



            23   to do -- to provide this protection explicitly.  Mr. Gould?



            24                MR. GOULD:  All right.  I -- I am thinking that
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             1   what if you kept A but eliminated B?



             2                MR. VASKOV:  Yeah.



             3                MR. LIPPARELLI:  I would support that.



             4                MR. VASKOV:  Yep.  For the record, Nick Vaskov.



             5   I think that is essentially the way the safe harbor and the



             6   ethics law works.



             7                MR. GOULD:  Right.



             8                MR. VASKOV:  Now, I will say that I have a little



             9   bit more comfort in the ethics law safe harbor because at



            10   least then in theory you're giving the advice to an individual



            11   and not a public body.  But I'm not sure that's determinative



            12   for me.



            13                But certainly eliminating the requirement in B



            14   that the attorney acknowledge it eliminates my concern about



            15   undue pressure being placed on the public attorney for the



            16   public body to shield a member from a potential violation of



            17   the open meeting law.



            18                MR. GOULD:  I'm okay with that, Mr. Ott.  I would



            19   say the same thing I said in the ethics discussion, and that



            20   is, you know, I can protect myself, I'm not going to let



            21   anyone pressure me into giving advice that I'm not comfortable



            22   giving, but I think if you take out B, and I would make a



            23   motion to that effect, and leave in A, you've accomplished



            24   what you wanted to accomplish.
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             1                CHAIRMAN OTT:  So before I give my -- does



             2   anybody have a second to that motion to just remove B from



             3   subsection 12?



             4                MR. LIPPARELLI:  Second.



             5                CHAIRMAN OTT:  Okay.  Seconded.



             6                I'll open the discussion.  I think -- I think the



             7   concern is there that the public -- that the public attorney's



             8   going to be pressured regardless of whether B exists.  B



             9   probably ramps up that pressure by saying you need to give



            10   that acknowledgement in writing.



            11                Without B --



            12                MR. VASKOV:  Yes.



            13                CHAIRMAN OTT:  -- you still have the defense for



            14   the member of the public body and they would -- they would be



            15   able to establish that they received that legal advice, one



            16   way would be if the advice was given in a meeting, that would



            17   be very clear.



            18                If the advice is not given in a meeting, they



            19   could just say I relied on the advice of my counsel.  I don't



            20   know how much that is going to be worth if the advice is not



            21   documented in a meeting.  I imagine that our office would



            22   still want to verify that.  We would probably ask the attorney



            23   did you give this advice.  And I'm not sure how that would



            24   play out.
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             1                MR. GOULD:  Well, you can ask that -- excuse me,



             2   you can ask that, Nick, if the client, in this case the public



             3   body, waives the privilege.



             4                MR. VASKOV:  Yeah, but the important part there



             5   is the public body, not the individual --



             6                MR. GOULD:  Right --



             7                MR. VASKOV:  -- who's being --



             8                MR. GOULD:  -- but that's -- that's how it is



             9   right now.



            10                MR. VASKOV:  Right.



            11                MR. GOULD:  I can't imagine many situations where



            12   I'm giving advice that's not being given in an open meeting on



            13   the record --



            14                MR. VASKOV:  Yeah.



            15                MR. GOULD:  -- related to the open meeting law.



            16   Because the violations occur in the realtime.



            17                MR. RITCHIE:  Yeah.



            18                MR. GOULD:  Or the alleged violations, you know,



            19   whether it's -- whether it's because -- and we do this.  We



            20   encourage members to stop the discussion because they're going



            21   adrift, we've had members who --



            22                MR. VASKOV:  Fight us.



            23                MR. GOULD:  -- fight us and say we vehemently



            24   disagree.  It's their violation at that point.  But I can't
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             1   imagine that we would go into a conference and talk about, you



             2   know, whether or not they violated the open meeting law.  It



             3   just doesn't happen.



             4                So that's why I was okay with A without B.



             5                CHAIRMAN OTT:  And I think I'm okay with A



             6   without B as well talking it through the ramifications.



             7                I don't know that if it's perfect, I don't know



             8   that I have a perfect solution, but I think that's -- that's



             9   as acceptable -- that's an acceptable solution to me.



            10                Does anyone else have comments?  Mr. Ritchie?



            11                MR. RITCHIE:  I -- I can't remember when -- a



            12   member of the public body response is.  Is that by affidavit



            13   or is it sworn declaration or is it just a statement, I can't



            14   remember that?



            15                CHAIRMAN OTT:  I've seen both, depending.



            16                MR. RITCHIE:  Because see, if it's a sworn



            17   declaration I say my attorney provided this to counsel.  As an



            18   attorney we have a duty of candor; right?  We would have to



            19   say we can't facilitate a fraud and so we could -- obviously



            20   that's the response usually goes through our office, we would



            21   see that, we'd go from privately and say you're saying I gave



            22   you this advice.  I do not recall that occurring.



            23                Do you want to refresh my memory or retract that



            24   statement?  Because if you bring that forward I don't have a
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             1   duty to disclose, I did not give that counsel.  That might



             2   address your concerns.



             3                CHAIRMAN OTT:  Yeah.  That's a -- that's a --



             4   that's an excellent point.



             5                MR. RITCHIE:  I agree with you.  Somebody says



             6   well, my attorney told me that, we need a little bit more than



             7   that.



             8                CHAIRMAN OTT:  Yeah.  Is there any other



             9   discussion about this motion?  I'll call the question then.



            10   All those in favor of striking subsection B in its entirety



            11   say aye.  Any opposed?  Abstention the chair will say aye as



            12   well.



            13                MR. RITCHIE:  So we're going to strike A because



            14   there's no B anymore; right?



            15                MR. LIPPARELLI:  The letter A.



            16                MR. RITCHIE:  Yeah.



            17                CHAIRMAN OTT:  So A would just come up -- yeah,



            18   yeah, most likely.  I'll leave that to the LCB



            19   professionals --



            20                MR. RITCHIE: -- the medical professionals.



            21                CHAIRMAN OTT:  Yeah.  But B, the language in B



            22   we'll leave, the language in A will stay.  Thank you for the



            23   discussion.



            24                MR. GUTHREAU:  Before we move on,
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             1   Vincent Guthreau for the record.  I think most of my concerns



             2   have been addressed and I voted support.  The ones that we



             3   changed.  I have to go.  But yeah, I guess we'll look forward



             4   to the final version of the amendment.



             5                So, yeah, I won't be able to hear the vote on the



             6   final -- final piece, I guess.



             7                CHAIRMAN OTT:  Well, thank you again, Mr.



             8   Guthreau, for your contributions both on and offline.  It was



             9   super helpful.



            10                MR. GUTHREAU:  Yeah.



            11                CHAIRMAN OTT:  I will -- my intent is to take a



            12   vote of the public -- of the task force to get an endorsement



            13   of what we have.



            14                MR. GUTHREAU:  Okay.



            15                CHAIRMAN OTT:  What we have changed today.  I



            16   will certainly notify you of the results of that vote and



            17   circulate a copy of the final ones.



            18                MR. GUTHREAU:  That would be great.



            19                CHAIRMAN OTT:  And give you an opportunity to



            20   talk to me about any changes that you think --



            21                MR. GUTHREAU:  I think -- just for the record, I



            22   think most of what local government's concerned is at least



            23   our members have been satisfied in this.  I mean, there's



            24   still a couple issues, but we can maybe take those up
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             1   separately.  But I think as a whole it's probably -- it's much



             2   better than it was.  So good work.



             3                CHAIRMAN OTT:  Thank you for those comments.  And



             4   just so the committee is clear, the intent is to make these



             5   amendments before the first hearing before the subcommittee



             6   and then go through the normal legislative process.



             7                So this is not the end of the road, it's an



             8   attempt to get a really good product before we start.  So



             9   thanks again, Mr. Guthreau.



            10                MR. GUTHREAU:  You're welcome.  Thanks.



            11                CHAIRMAN OTT:  So the -- and I think that really



            12   got us to the end of kind of the real substantive issues.



            13   There are changes in the remainder of the sections that



            14   include the insertion of or draft minutes as applicable.  That



            15   really references the draft minutes that we talked about last



            16   time.  I think it was in Section 6.2D, which we struck.



            17                So, I think for consistency sake it would make



            18   sense to strike the remainder of the changes after Section 13,



            19   but I'm happy to be opposed if anybody disagrees with that.



            20                MR. RITCHIE:  I'd so move --



            21                MR. GOULD:  So moved.



            22                CHAIRMAN OTT:  Okay.  I'll give Mr. Ritchie the



            23   motion.  We'll count Mr. Gould as a second.



            24                Any discussion on that?
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             1                All those in favor say aye.



             2                Any opposed?



             3                Okay.  That motion carries.  Chair is an aye as



             4   well.



             5                (Motion carries.)



             6                CHAIRMAN OTT:  That concludes what I understand



             7   is the -- the revisions of the bill.



             8                Before I move on to trying to get a motion in



             9   support of the bill in principle as it is now, does anybody



            10   have any other issues that we haven't raised that we had some



            11   concerns from the public?



            12                We had speakers from the ethics commission last



            13   time, I think we addressed their concerns.  But is there



            14   anything that we have left out that anybody wants to bring up.



            15                MR. VASKOV:  Mr. Chair, could I bring up one



            16   issue?  And if nobody else finds this concerning we can



            17   quickly move on.



            18                I am looking at NRS 410.033, which is the



            19   requirement on notice when you're going to consider the



            20   character, misconduct, competence or health of a person.  And



            21   I think it's also 241.030.



            22                I have long had concerns about this section



            23   because it -- I think it can be read to require us to provide



            24   notice even when we're doing things like bringing public
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             1   recognition to folks in public meetings.



             2                For instance, do I need to provide notice to an



             3   individual who's on the agenda, for instance, a 13-year-old



             4   who is getting the mayor's honor roll certificate because



             5   they're getting that because of their good character.



             6                I know Dean and I battled this a few times for



             7   the sytem.  Lots of times we're just giving public



             8   recognition, we're not intending to have a substantive



             9   discussion about their character, yet the recognition is



            10   because of their good character.



            11                MR. GOULD:  Mr. Ott, if I could add, we do get



            12   this.  We just, for example, just posted an agenda yesterday



            13   for the Board of Regents who were nominating several people to



            14   receive our distinguished Nevada award.  I get favors from



            15   them as a manner of custom.



            16                Because even though it's a positive thing, the



            17   way the law reads we have to get that waiver or serve them,



            18   which we don't serve in that kind of situation, but because we



            19   will be discussing their character, whether it's good or bad.



            20                So --



            21                MR. VASKOV:  For the record, Nick Vaskov.  Dean



            22   and I have both been in a situation where we would never I



            23   think allow them -- in terms of recognition to discuss a



            24   negative aspect of their character when the intention is to
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             1   give an award.



             2                MR. GOULD:  But we do give the waiver sign to



             3   content.  We don't think it's the way it's worded right now, I



             4   believe we have -- Nick does too.



             5                So, it's not the end of the world, it just seems



             6   a little -- people will come to me and say really, I have to



             7   sign this even though you're giving me this prestigious award.



             8                CHAIRMAN OTT:  So my concern with -- and I agree,



             9   that's a -- that section is not -- it can be read expansively



            10   to include discussions of positive character.



            11                My concern is that if we're limited to



            12   discussions of negative character or misconduct or competence,



            13   it might be alleged that the public body was prejudging



            14   someone's character or competence before the item was raised.



            15                MR. VASKOV:  Nick Vaskov for the record.  My



            16   thought, Mr. Chairman, was just adding some sort of language



            17   that would make an exception for honorary awards and then



            18   limiting the discussion to any positive characteristics of the



            19   individual.



            20                MR. LIPPARELLI:  So, Mr. Chairman, in



            21   subsection -- in Section 241.033, at the very end there are



            22   exceptions in subsection 7 for the purposes of this section a



            23   meeting held to consider employment and casual tangential



            24   references to a person are already exceptions, we could add a
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             1   third of subsection C that it doesn't apply to accommodations,



             2   recognitions, proclamations --



             3                MR. VASKOV:  Awards.



             4                MR. LIPPARELLI:  -- awards.



             5                MR. VASKOV:  Nick Vaskov for the record.  That --



             6   that's exactly the kind of exception I would like to see in



             7   the law.



             8                CHAIRMAN OTT:  So which section were you in,



             9   Mr. Lipparelli?



            10                MR. LIPPARELLI:  241.033(7).



            11                CHAIRMAN OTT:  So we would be adding a sub C or



            12   would we be adding something within B?



            13                MR. LIPPARELLI:  Either way.



            14                CHAIRMAN OTT:  Does anyone feel comfortable with



            15   a motion or -- what were the classes we were talking about,



            16   honorary recognition or -- what were some of the things that



            17   needed to be --



            18                MR. GOULD:  Awards.  Awards.  I would throw in



            19   tenure because, for example, this meeting coming up we have



            20   many individuals getting tenure.  I have to get waivers from



            21   80 people, a hundred people all over the system just so their



            22   name can be on an agenda saying they're going to granted



            23   tenure.



            24                MR. RITCHIE:  Mr. Ott?
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             1                CHAIRMAN OTT:  Yes, sir.



             2                MR. RITCHIE:  Could we -- could we actually



             3   expand that to right now B is casual or tangential references



             4   during closed meeting?  Could we do that during an open



             5   meeting?



             6                Because sometimes they'll be a public comment



             7   like we -- you know, we appreciate what the fire department



             8   did in fighting that fire, then the board will say yeah,



             9   they've done a great job and, you know, Chief Isley was out



            10   there on scene and did a great job.  Technically we are again



            11   talking about their character.



            12                It's -- I think we all understand what we're



            13   trying to do, but maybe bring that casual tangential reference



            14   into an exemption.  If -- if -- I think we all agree if the --



            15   the agenda item is to consider disciplinary action or



            16   something -- we all understand you need to provide those.



            17                But if it's kind of off the fly, boy, you did a



            18   great job or you did a horrible job, it's -- it wasn't



            19   agendized for action.



            20                CHAIRMAN OTT:  So that's a great comment and that



            21   would be a change to subsection B.  I don't know that it



            22   addresses the honorary awards, but it may be that we need to



            23   do both.



            24                MR. LIPPARELLI:  Mr. Chairman, let me throw this
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             1   out for consideration, and maybe I'll learn something.  What



             2   if we struck the word -- what if he struck the word character



             3   from the entire section?  I mean, do we really think that



             4   public bodies should be examining the character of people, is



             5   that even appropriate?



             6                We have alleged misconduct, professional



             7   competence or physical or mental health as categories of



             8   things that public bodies may need to do from time to time,



             9   but what if we took character out would we lose anything?



            10                CHAIRMAN OTT:  I'm trying to think of the



            11   disciplinary provisions that you can take someone --



            12   discipline someone for.



            13                MR. GOULD:  Yeah.



            14                CHAIRMAN OTT:  And see if there's anything there



            15   that would not fall into professional competence, misconduct,



            16   or any of the other provisions.  That's my concern with doing



            17   something in that section.



            18                MR. RITCHIE:  My response to that is normally if



            19   you're going to be take action against someone it should be in



            20   the code of conduct, personnel regulations.



            21                MR. LIPPARELLI:  Right.



            22                MR. RITCHIE:  So that would be alleged misconduct



            23   violation of policy.



            24                MR. LIPPARELLI:  That would be a violation of
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             1   policy or misconduct, it's not character.



             2                MR. RITCHIE:  It's not character.  It can also be



             3   related to character, but it's within your personnel regs.



             4                CHAIRMAN OTT:  There are certain licensing boards



             5   have the ability to discipline a member for immoral or



             6   unprofessional conduct.  I'm guessing maybe that fits into --



             7   it wouldn't be competence I don't think because you could be



             8   immoral and still have competence.



             9                MR. VASKOV:  Mr. Chair -- Nick Vaskov.  I think



            10   we have the same concerns because certain privileged business



            11   license the character of the person that would be getting the



            12   license actually is at issue.



            13                MR. LIPPARELLI:  Okay.  Well, I would withdraw



            14   the suggestion, let's refocus on the exception section and see



            15   if we can have a litany of things that are accepted.  I've



            16   taken some notes, honors, awards, tenure, accommodation.  Does



            17   that cover it?



            18                MR. VASKOV:  And other matters of symbolic



            19   recognition.



            20                MR. GOULD:  Positive symbolic.



            21                MR. LIPPARELLI:  All right.  I'll try a motion if



            22   you're amenable, Mr. Chair.



            23                MR. RITCHIE:  Well, that addresses C.  What about



            24   B?  I like -- I don't know who brought it up, but just review
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             1   -- strike the reference to a closed meeting, just say any



             2   casual or tangential reference, whether during an open meeting



             3   or closed meeting.



             4                MR. LIPPARELLI:  Okay.  Mr. Chairman, I move that



             5   we amend NRS 241.033(7) to remove the word or closed from



             6   paragraph B and to add a new paragraph C that provides honors,



             7   awards, tenure, accommodations and other matters of positive



             8   recognition are not subject to the notice requirements



             9   otherwise imposed by this section.



            10                MR. VASKOV:  I'll second.



            11                CHAIRMAN OTT:  Motion and a second.



            12                Further discussion?



            13                MR. RITCHIE:  Any concerns, Mr. Ott?



            14                CHAIRMAN OTT:  I actually don't have concerns, I



            15   understand the concerns that have been raised.  I think that



            16   this tries to carve out some of those positive recognitions



            17   that were not intended to be swept up in 241.033.



            18                I think it's intended to do two things.  Give --



            19   well, I think it's kind of primarily to give someone notice



            20   when they're going to be discussed in a negative manner for



            21   disciplinary provisions.  And it probably is a little bit too



            22   broad and I think this is a reasonably good way to carve out



            23   some of those most common areas.



            24                So I feel pretty good about the solution.
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             1                Any other discussion?



             2                All those in favor, aye?



             3                Any opposed?



             4                Abstentions?



             5                Chair is an aye as well.  So thank you for that



             6   suggestion, Mr. Vaskov and Mr. Lipparelli and Mr. Ritchie for



             7   providing a solution.



             8                (Motion carries.)



             9                CHAIRMAN OTT:  Any other additions before we



            10   consider this as a whole?



            11                MR. RITCHIE:  Are there any areas of concern from



            12   the AG's thing, frequent flyer problems?



            13                CHAIRMAN OTT:  So the concerns that we had I



            14   think were largely addressed in a couple of the changes that



            15   we made before you arrived.



            16                One was a concern that Mr. Story raised last time



            17   regarding facilities, that's something that has been an issue.



            18   We adopted the language that -- this language actually that --



            19   I proposed it kind of carves some language from our meeting



            20   law manual into 241.020.



            21                The other area of concern was being able to



            22   decline to prosecute bad faith actions for people who are



            23   filing complaints against boards that are unrelated to.  That



            24   language was also adopted for insertion.  Those are the two --
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             1   two areas.  And then along with the other provisions of the



             2   bills.  So I'm pretty comfortable at this point.



             3                MR. RITCHIE:  Okay.



             4                CHAIRMAN OTT:  Mr. Gould indicated earlier that



             5   he didn't have a chance to review the red line that I had done



             6   from the prior session.



             7                Before I ask for a vote on all of the changes



             8   that we've made in this meeting and in 230 -- or in the



             9   January 30 meeting, would we like to take a brief recess so we



            10   can review what I did previously or do we feel good plowing



            11   ahead?



            12                Mr. Gould, yes.



            13                MR. GOULD:  Yes.  Since I raised it, I did have a



            14   chance to look through while in between.  And I'm comfortable



            15   with everything I read.  I'm just -- and I'm comfortable



            16   voting at this point because I think it's been a very



            17   constructive -- both meetings have been very constructive and



            18   I want to compliment you on that.



            19                Is there some way we could vote and then if



            20   there's something that maybe when the final version comes out



            21   that we really -- that anyone thinks is just not consistent,



            22   not to reopen, but is not consistent with what the minutes



            23   reflect was discussed that we could at least notify you?



            24   That's -- that's really all I'm worried about.
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             1                I'm not -- I -- I didn't see anything that --



             2   that I said no, no, no, that isn't what we did, I just want to



             3   make sure we have a few minutes to make sure my notes and your



             4   changes jive.



             5                CHAIRMAN OTT:  Absolutely.  I think that's



             6   completely reasonable to give you the opportunity to correct



             7   any of -- errors that I made.  I've been known not to be able



             8   to read my own handwriting at times.  So it's a reasonable



             9   request.



            10                So do you want to take a few minutes before we



            11   get to a final vote or would you like to proceed with a



            12   discussion now --



            13                MR. GOULD:  No.



            14                CHAIRMAN OTT:  -- with that understanding?



            15                MR. GOULD:  I'm fine with that caveat.  I'm fine,



            16   Mr. Ott, because, you know, I'm comfortable that if there is



            17   something that's just missed or wrong that you'll be open to



            18   hearing it.  I'm not seeing anything at this point.



            19                CHAIRMAN OTT:  No, I appreciate that.  And I



            20   think that what I'd like to do is get a vote on the bill as



            21   amended and be able to send those amendments to LCB and be



            22   able to express that we've worked through these issues with



            23   multiple task force meetings and the task force hopefully has



            24   endorsed the bill.
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             1                That doesn't mean that you all can't come to with



             2   me with specifically clerical issues where I may have mistyped



             3   something.  But also with substantive issues where you say you



             4   know what, I supported it, I voted in favor of it, but I feel



             5   like I need to testify on these issues because, you know, my



             6   client has a specific concern.



             7                So I would not hold any of you against, you know,



             8   some justification about any -- or testimony about any



             9   specific matter in here.



            10                And we will have multiple -- multiple hearings.



            11                MR. GOULD:  I'm fine.  I'm fine with that.



            12                CHAIRMAN OTT:  Okay.  Having said --



            13                MR. MOORE:  This is Andy Moore from City of North



            14   Las Vegas for the record.  I just wanted -- procedurally are



            15   we going to approach it as the entirety of the proposed bill



            16   or are we going to do it by section?



            17                Just because I don't feel comfortable obviously



            18   voting for ones that I wasn't at the meeting for because I was



            19   out.  So I don't know if you want to do it section by section



            20   or how do you want to handle that.



            21                CHAIRMAN OTT:  My preference would be --



            22                MR. MOORE:  I would just abstain on those ones.



            23   I didn't participate in the meeting at all.



            24                CHAIRMAN OTT:  So my preference --
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             1                MR. MOORE:  So we --



             2                CHAIRMAN OTT:  Go ahead, Mr. Moore.



             3                MR. MOORE:  I'm sorry.  I was talking over you, I



             4   apologize.



             5                CHAIRMAN OTT:  That's okay.  My preference would



             6   be to take one vote on the entirety of it.  Because we've gone



             7   through every -- every change in the last two meetings and



             8   either made a modification or left it as is.  So I think to go



             9   through it vote by vote again would be a problem.



            10                If you feel the need to abstain because you



            11   weren't at the last meeting, I would appreciate it if you had



            12   some comment about what we did today whether you feel



            13   comfortable with those changes.  And then I would --



            14                MR. MOORE:  I was at the last meeting, I was just



            15   saying -- because I know that we covered Sections 1 to 8 last



            16   meeting, I think we started Section 9 today.



            17                I just missed the discussion on Sections 9 and



            18   10, but everything else I was here.  So I'm comfortable with



            19   moving forward, I was just wanting to know procedurally how



            20   you were going to handle it.



            21                CHAIRMAN OTT:  Yeah.  So that's -- well, that's



            22   my preference, does anybody else have a different preference?



            23                MR. LIPPARELLI:  So Mr. Moore missed the



            24   discussion about the redistribution of tax revenues to cities
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             1   in Section 8 and 9.



             2                MR. RITCHIE:  Vote for that.



             3                CHAIRMAN OTT:  I'm trying to remember what 9 was,



             4   that was the extension, we did make some significant changes



             5   there.



             6                Well --



             7                MR. GOULD:  One thought.



             8                CHAIRMAN OTT:  Yes, Mr. Gould?



             9                MR. GOULD:  Perhaps have Mr. Moore when he votes



            10   just abstain on the changes that were made on January 31st I



            11   think it was or 30th so that he can on the record say I wasn't



            12   there, but he can still vote on the ones --



            13                MR. MOORE:  I mean, I was at both meetings, it's



            14   just the particular sections today.



            15                MR. GOULD:  Oh, today.



            16                MR. MOORE:  Yeah, I walked in late so I don't



            17   know what was discussed.



            18                MR. GOULD:  Oh, okay.  I misunderstood you.



            19                CHAIRMAN OTT:  That was the best part of the



            20   meeting.  I'm sorry you have missed it.



            21                Let's do this.  Let's take a vote on the entirety



            22   of the bill with all of the -- all of the changes and see if



            23   we can get an endorsement that way.



            24                I would be happy to talk offline with you about
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             1   what happened in 9 and 10, submit a -- once we get a final



             2   revision obviously we'll send it around.  And if you don't



             3   feel comfortable voting on the entirety of the bill because of



             4   you weren't present for part of that today, we'll see if we



             5   can get to the vote with your abstention.



             6                MR. MOORE:  That's totally fine.  Thanks.



             7                CHAIRMAN OTT:  Okay.  So, does anybody have any



             8   further discussion or comment before I ask for a vote for



             9   endorsement of the bill as amended in the past two weeks?



            10                Mr. Karpel?



            11                MR. KARPEL:  Just wanted to state for the record



            12   that, you know, a lot of the motions I didn't vote one way or



            13   the other on and I'm not going to vote on the bill in its



            14   entirety either.  Either because I just don't understand



            15   enough about the bill yet, the entirety of the open meeting



            16   act or I don't know the position of my members.



            17                So I'm here to learn and I've learned a lot and I



            18   appreciate it and I'll leave it at that.



            19                CHAIRMAN OTT:  I appreciate that disclaimer.  And



            20   I appreciate your participation as a member of the press as



            21   well.



            22                Certainly, a crucial stakeholder in open meeting



            23   law is the press and their ability to participate and to



            24   understand the goings on of public bodies.  So I appreciate
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             1   your participation even if you're unable to vote and thank you



             2   for that.  And to Angie too who's not here.



             3                Anybody else have comments?



             4                MR. LIPPARELLI:  You ready for a motion,



             5   Mr. Chairman?



             6                CHAIRMAN OTT:  I'm ready for a motion,



             7   Mr. Lipparelli.



             8                MR. LIPPARELLI:  Mr. Chairman, I move the open



             9   meeting law task force endorse the changes made in the last



            10   two public meetings to the text of -- what's the bill number?



            11                MR. RITCHIE:  AB70.



            12                CHAIRMAN OTT:  AB70



            13                MR. LIPPARELLI:  AB70 with members reserving the



            14   right to notify the Attorney General's Office of clerical and



            15   minor changes to the final draft when it's produced.



            16                MR. RITCHIE:  I'll second.



            17                MR. MOORE:  Thank you.



            18                CHAIRMAN OTT:  So we have a motion for



            19   endorsement of the bill as amended at the last two sessions



            20   and a second.



            21                Any discussion before we vote?  All those in



            22   favor say aye.



            23                Any opposed?



            24                Abstentions?
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             1                I know Mr. Karpel and Mr. Moore are going to



             2   abstain.



             3                MR. KARPEL:  Yes.



             4                (Motion carries.)



             5                CHAIRMAN OTT:  Okay.  Fantastic work.  I really



             6   want to thank you guys for taking the time out for two



             7   meetings and all the ones that I wasn't at before.  It really



             8   did -- did yeoman's work.



             9                From here, I will take these, incorporate them



            10   into another revision.  I'll send that to LCB and also send it



            11   to you all as well.



            12                And I'm happy to discuss any further clerical



            13   issues or other issues that -- that we need to as we go



            14   through the process.



            15                I'll also let you know when this gets scheduled



            16   for a meeting for testimony.



            17                So having said that, I will close that agenda



            18   item and move on to our second public comment.



            19                I believe Ms. De Fazio and Ms. Lohman are still



            20   on the phone.  We don't have any public here in Las Vegas.



            21                Do you have guys have any public in Carson -- or



            22   in Las Vegas you have Mr. Voltz.



            23                So, Mr. Voltz, you missed the first public



            24   comment.  Would you like to make public comment before we go
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             1   to the phone for Ms. De Fazio or Ms. Lohman?



             2                MR. VOLTZ:  No, thank you.



             3                CHAIRMAN OTT:  Okay.  Thank you for attending,



             4   Mr. Voltz.



             5                Ms. De Fazio went first in the beginning.



             6   Ms. Lohman, would you like to go first this time?  You may



             7   still be on mute.



             8                MS. LOHMAN:  (Telephonically indiscernible.)



             9                CHAIRMAN OTT:  Okay.  Ms. Lohman, are you



            10   present?



            11                It appears that Ms. Lohman is no longer present.



            12   So the only member of the public that we have left is



            13   Ms. De Fazio.



            14                Ms. De Fazio, if you could try to take yourself



            15   off of Bluetooth so the court reporter can keep up with you I



            16   would appreciate that.  But the floor is yours.  Ms. De Fazio.



            17                MS. DE FAZIO:  Oh, I'm sorry.  I just find the



            18   mute bottom.  For the record, Angel De Fazio.  I've been



            19   extremely reserved in making comments during these last two



            20   meetings, but today I really finally reached my tolerance



            21   level.



            22                I had made some extremely salient comments



            23   regarding adjustments that were discussed with other members



            24   of the public.  And I incorporated their input into my
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             1   comments, which took way too much of my time to prepare them



             2   and appear to be several.  And as usual, this body like every



             3   other public body ignored them.



             4                So, fidelity is now off the table and it's time



             5   to take the bull by the horn.  I've had this saying for years,



             6   all these meetings are just a dog and pony show.



             7                They use verbiage that attempts to convey concern



             8   when, in fact, it does just the opposite.  The chronic way



             9   described upon the chair and is not standardized, it's cause



            10   for too much variability and potential harm to the public.



            11                Someone mentioned if an agenda item garnered a



            12   large turnout how does that remove and put on another date,



            13   which should have been approved as it's common -- at the PUC



            14   to remove an item for a later date.



            15                You're making the assumption that the chair is



            16   psychic and determines how much of a larger than anticipated



            17   turnout.  And their concept of an acceptable venue is the end



            18   all.



            19                There is nothing that precludes a rescheduling



            20   for an even greater capacity venue rather than just going



            21   forward with their interpretation of acceptable capacity and



            22   allow it to proceed and basically to hell with the public



            23   being accommodated.



            24                In Clark County there was I think the meeting
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             1   addressing the gender back pass through commission (sic.) that



             2   they rescheduled the meetings to address the larger turnout.



             3                Sometimes it takes a no holds bar PR campaign to



             4   bring this issue to a greater audience so they can see what is



             5   being done by Hillsberg Group that is supposed to generate



             6   guidelines for this facade said commonly referred to as an



             7   open meeting.



             8                Double dipping apparently is deemed acceptable



             9   causing unsuspecting members of the public to be extorted when



            10   they have already paid for service.



            11                Now, I'm in a town from Brooklyn and I don't even



            12   think the boys at the thought of this knew thoughts of ill



            13   gotten gains, aka the repetitive payment to a court reporter.



            14                The funds that the AG can unilaterally dismiss a



            15   complaint has a chilling effect on the rights of the aggrieved



            16   party to get the (telephonically indiscernible) investigation



            17   into their grievances.



            18                This overtly confers that the AG has the latitude



            19   to say nah, I don't think this should be investigated or they



            20   may have some sort of connection to the body in question.



            21                It's common knowledge that everyone saying



            22   unbiasedness there is too much collusion and protection of



            23   sister agencies.



            24                Way too much of the good old boys network and
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             1   nepotism throughout the state.  You still have not protected



             2   the disabled.  You are conservatively discriminating against



             3   nonphysical disability and again today refused to make it



             4   equal by removing a single word, which was physical.



             5                Yet you keep bringing forth and concerning my



             6   ongoing assertion you are saying you want participation from



             7   the public, but you ignored the comments.



             8                Some people really aren't into verbal



             9   masturbation, which this entire concept of public comment is



            10   predicated on.  And I feel that you either need to fully act



            11   in the public interest and make it equal or just drop the



            12   entire task force as it is biased because most of today was



            13   nitpicking to find more work, more ways to cloak the public



            14   entity.



            15                Thank you.



            16                CHAIRMAN OTT:  Thank you, Ms. De Fazio.  And you



            17   weren't here, but we did post your e-mail that you sent to me



            18   on February 9th as support documentation, that's available to



            19   the members and also available to the public.  And I



            20   appreciate the two conversations that we've had over the past



            21   week about some of your concerns.



            22                So thank you for that.  I note that the committee



            23   did not necessarily take those concerns up.  But nonetheless,



            24   I appreciate your willingness to devote your time and effort
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             1   to speak with me and to - to provide the committee with --



             2   with insight.



             3                Any other public comment on the phone?  Okay.



             4   Having heard none, I will adjourn this meeting as all of our



             5   business is completed.



             6                Thanks again, everybody, for your work and you'll



             7   be hearing from me soon.



             8                MR. RITCHIE:  Thank you so much.



             9                CHAIRMAN OTT:  Thank you.



            10                (Proceedings concluded at 11:55 a.m.)
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